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THE SWAMPSCOTT INSTITUTE May 22-23 

The Twelfth Annual Massachusetts Lawyers’ Institute will be 
held at the New Ocean House on Friday and Saturday, May 22 and 
May 23, 1953. This is in accord with the preference expressed by 
members of the Bar who attended the last Institute for a return to 
Swampscott this year. 

A Committee headed by Paul C. Reardon and comprising George 
B. Rowell, David A. Rose, James W. Santry, Jr. and John S. McKen- 
ney is now at work on the program 

The women’s activities will be in charge of a special committee 
headed by Miss Anna E. Hirsch, Assistant Register of Probate for 
Norfolk County. 

Full details will be mailed to members of the Bar when plans have 
been completed. 


NOTICE OF NEW HEADQUARTERS 
On or about April 1st the Association will move to new head- 
quarters located in Barristers Hall. The entrance to the rooms 
will be directly off the sidewalk at No. 15 Pemberton Square, which 
entrance will be exclusively for the Association headquarters. This 
change of the location of headquarters was authorized by the Board 
of Delegates at a special meeting called February 5, 1953. See p. 88. 


MUNICIPAL LAW INSTITUTE APRIL 25, 1953 

The City Solicitors and Town Counsel Association will conduct 
a one-day institute on the work of Boards of Appeals on Saturday, 
April 25, 1953 at the Harvard Club of Boston. The program is de- 
signed to acquaint board members and other interested parties in 
the proper administration of this important phase of municipal 
activity. The registration fee including luncheon is $6.00 In- 
quiries should be directed to Mark E. Gallagher, Jr., Municipal Law 
Institute (Room 604), 24 Federal Street, Boston. 


AN ASSOCIATE SECRETARY OF THE ASSOCIATION FOR 
WESTERN MASSACHUSETTS 

At the Greenfield meeting, President Sears announced the appoint- 
ment of Mrs. Grace L. M. Gainley, Librarian of the Hampden 
County Law Library, as Associate Secretary of the Association for 
Western Massachusetts. 

Mrs. Gainiey’s acceptance of the appointment is considered very 
fortunate. She is a member of the bar and has been very capable in 
her present position as librarian. The voluntary duties, which 
she is undertaking in the interest of the bar, seems a natural ac- 
companiment of her full time position as librarian. 

This local representation has been provided by the Executive 
Committee of the Association to bring the various local Bar As- 
sociations of the Western part of the state into closer relations 
with the State Association, and to enable the members of the bar 
in this vicinty to be better informed of the activity of the State 
Association and its committees. 

It is expected that the purposes of this new office will develop 
with need and experience. It has been felt that the assistance of 
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the lawyers in this end of the state in relation to legislation, 
Association projects and other activities, can become very material 
if better liaison with the State organization be created. 


FEDERAL TAX LIAISON COMMITTEE 


A committee to act as liaison between representatives of taxpayers 
and the office of the Director of Internal Revenue for Massachusetts 
has recently been formed. The primary function of the committee 
will be to consider and clarify problems of taxpayers in dealing 
with the Federal Bureau of Internal Revenue in Massachusetts and 
to consider problems of the Bureau itself in dealing with taxpayers. 
The committee will act as a clearing house for suggestions and com- 
plaints from taxpayers or their representatives and communicate 
their views to the Bureau, (preserving anonymity of source if de- 
sired,) at a sufficiently high level to assure effective as well as con- 
siderate and objective reception. The committee consists of repre- 
sentatives of several organizations whose membership deals with 
the office of the Director of Internal Revenue throughout Massachu- 
setts, which comprises the jurisdictional unit of the Director. 
Readers of the Massachusetts Law Quarterly can be assured that 
suggestions or complaints which are sent in by them with respect 
to Federal taxes will be passed on to the committee and any re- 
quests that names be withheld will be observed. Communications 
can be addressed to the committee care of the Massachusetts Bar 
Association, 53 State Street, Boston, Massachusetts. The members 
of the committee and the organizations which they represent are as 
follows: 

THOMAS SCANLON, Director of Internal Revenue 

HERMAN STUETZER, JR., (Chairman of the Committee), Massa- 
chusetts Society of Certified Public Accountants 

CHARLES D. Post, Massachusetts Bar Association 

KENNETH W. BERGEN, Boston Bar Association 

EDWARD KELLY, Massachusetts Association of Public Account- 
ants 

FREDERICK L. PATTON, Controllers Institute of America, Boston 
Control 

ALFRED E. Row, Fiduciary Tax Associates 

STANLEY S. SURREY. Counsel to the Committee. 


MASSACHUSETTS LAWYERS’ DIARY 
(A Correction published by request) 

“Due to an error in reporting its schedule, the Municipal Court 
of the Roxbury District reported the hearing day for summary 
process matters as having been changed from Thursday to Wednes- 
day. Actually, there has been no change. The time and day of 
these hearings is 9:30 on Thursday.” 

“Due to an error in reporting a change in its telephone number, 
the number for the District Court of Holyoke was listed in the Diary 
as Holyoke 2-5619. That was an error. It should have been listed 
as Holyoke 5619.” 














PRELIMINARY REPORT OF THE COMMITTEE ON 
RULES OF THE SUPERIOR COURTOF MASSACHUSETTS, 
WITH DRAFT OF CHANGES IN THE 
SUPERIOR COURT RULES. 


The Committee on Rules of the Superior Court recommends 
that the following rules, now effective, be adopted without change 
except for the numbering: 


1, 3 to 9 inclusive, 11, 12, 13, 15 to 20 inclusive, 23 to 32 
inclusive, 35, 41 to 49 inclusive, 51 to 56 inclusive, 60, 61, 
65, 67, 68, 69, 72, 75 to 84 inclusive, 86 to 94 inclusive, 96 
to 100B inclusive, 103, 107, 108, 111, 112, 113 and 116. 


Rules 10A, 104 and 105 have heretofore been repealed. 


The Committee recommends that present Rule 110 should 
not be adopted. 


The Committee has prepared the following draft of changes in 
certain Superior Court rules, and new rules 33, 77 and 110, for sub- 
mission to the Justices of that Court and recommends its adop- 
tion. This draft has received, the Committee believes, the study 
and care which the importance of the matter deserves. Neverthe- 
less, the Committee is unwilling to report this draft as its final 
report until it has been subjected to the criticism of the bench and 
bar. 


The Committee will welcome any criticism of the proposed 
changes and suggestions for other changes in or additions to the 
present Superior Court Rules. 


Suggestions and criticism, to be reasonable and effective, ought 
to reach the Chairman of the Committee at the Boston Court 
House in writing not later than March 20, 1953. 


Epwarop F. Haniry, Chairman 
Lewis GOLDBERG 


FELIx Forte 


Committee on Rules 
MARCH 3, 1953 








Upon being advised that its report would appear in this 
issue of the ‘‘Quarterly’’ the Committee on Rules voted to 
accept suggestions and criticisms not later than April 21, 
1953. 











RULES OF THE SUPERIOR COURT 
OF MASSACHUSETTS. 





RULE 2. 


The following changes are made in Rule 2. After the word “‘ex- 
ceptions” in the 4th line, the words “the filing and allowance of 
bills of exceptions” are struck out and the word “‘or”’ is inserted. 

At the end of the first paragraph the following is added: “The 
filing and allowance of bills of exceptions shall be subject to G. L. 
(Ter. Ed.) c. 231, § 113, as amended.” 

In the 3rd line of the 2nd paragraph after the word ‘“‘on,”’ in- 
sert “Saturday.” 

The rule as changed reads as follows: 


RULE 2. 
(Applicable to all cases.) 


CHANGE OF TIME FOR PLEADINGS AND PROCEEDINGS. 


The court in its discretion may order or permit 
pleadings to be filed, or any act to be done, at other 
times than are provided in these rules; but this shall 
not apply to the taking of exceptions or the filing of and 
proceedings relative to draft reports under Rule 75, or 
the claim of appeals under Rule 103. The filing and 
allowance of bills of exceptions shall be subject to G. L. 
(Ter. Ed.) c. 231, § 113, as amended. 

When the day or the last day for the performance 
of any act authorized or required by these rules or by 
any order of the court falls on Saturday, Sunday or a 
legal holiday, the act may be performed on the next 
succeeding business day, unless a contrary intent 
appears. 

RULE 10. 


The only change in Rule 10 is the striking out of the word 
“Monday” in the 6th line of the Form of Subpoena and substitut- 
ing in place thereof the word “day,” so that the rule will read as 
follows: 
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RULE 10. 
(Applicable to equity cases.) 


FORM OF SUBPCENA. 


When, in a suit in equity, the original process to 
require the appearance of a defendant shall be a sub- 
poena, it shall be in the form following: 


COMMONWEALTH OF MASSACHUSETTS 
ss. 
To A. B. of 


[L.s.] GREETING: 


Whereas a suit in equity has been begun against you 

in our Superior Court, within and for the county of 
by C. D. of 

WE COMMAND YOU, if you intend to make any 
defense, that on the first Monday of 
next, which day is the return day of this subpcena, 
or within such further time as the law allows, you do 
cause your written appearance to be entered and your 
written answer or other lawful pleading to be filed in 
the office of the clerk of said court at 
in said county first above named, and further that you 
defend against said suit according to law, if you intend 
to make any defense, and that you do and receive 
what the court shall order, adjudge and decree therein. 

Hereof fail not, at your peril, as otherwise said suit 
may be adjudged, and orders and decrees entered 
therein, in your absence. 

Witness, Chief Justice 
of our Superior Court, the day of 
in the year of our Lord one thousand nine hundred 
and 

Clerk. 


If, by special order, the court so directs, the time for 
appearance and pleading may vary from the foregoing, 
and the form shall be altered to conform to the order. 
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RULE 14. 


Rule 14 is changed to conform to Rule 11 of the Common Law 
and Equity Rules of the Supreme Judicial Court, 1952, both as to 
form and phraseology, retaining in our rule such portions as are 
not inconsistent with the Supreme Judicial Court rule. The new 
rule reads as follows: 


RULE 14. 
(Applicable to equity cases and cases of divorce and nullity or 
validity of marriage.) 
SUBSTITUTED SERVICE ON NON-RESIDENTS. 


Whenever it appears that a defendant resides out of 
the Commonwealth or in parts unknown and no serv- 
ice of process has been made upon him within the Com- 
monwealth, the clerk, on application of the plaintiff or 
libellant, at any time after the filing of the bill or libel 
shall enter an order requiring such defendant or libelee 
to appear and answer the plaintiff’s bill or libel, if in any 
part of the United States or territory belonging thereto 
east of the Pacific Ocean, except Alaska, or in New- 
foundland, Prince Edward Island, Nova Scotia, New 
Brunswick, Quebec, or Ontario, within one month from 
the return day next succeeding the date of such order; 
in any other part of North America, including the West 
India Islands, the Bahama Islands and the Bermudas, 
or in Europe, within two months from such return day; 
in other parts, or in parts unknown, within four months 
from such return day. The order shall state the title 
of the suit, and shall set forth briefly the substance of 
the plaintiff’s bill or libel. A copy of the order shall be 
served on such defendant or libelee personally if prac- 
ticable. Otherwise the order shall be served by pub- 
lishing a copy three times in different weeks in some 
newspaper, designated by the clerk or the court, pub- 
lished in the county where the case is pending, and by 
mailing a copy of the order, postpaid, by registered 
mail if practicable, to the defendant or libelee at his 
last known address. Such service shall be completed 
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not later than the beginning of the periods before the 
return day prescribed in this rule. 

Personal service outside the Commonwealth shall be 
made by an officer or person qualified to serve civil 
process in the place where service is made, by a consul, 
vice-consul or consular agent of the United States, or 
by any other person authorized by the court, by de- 
livery of a copy of the notice. The return of service 
shall be verified by affidavit of the officer or person 
making such service. If such service is made by an 
officer or person qualified to serve civil process in the 
place where service is made, his authority shall be 
certified by the clerk of a court of record or by a consul, 
vice-consul, or consular agent of the United States. 

Service by publication and mailing shall be proved by 
affidavit containing a particular statement thereof, 
accompanied by a copy of each issue of the newspaper 
containing the publication, and if practicable by the 
return receipt showing receipt of a copy sent by regis- 
tered mail. 

The court may order further notice in its discretion. 
The court may require proof of actual notice, and shall 
do so in divorce cases when practicable. 

The fact that the court proceeds without requiring 
to be done an act required herein to be done if prac- 
ticable, shall be conclusive that such act was not prac- 
ticable. 

RULE 21. 

Rule 21 is changed by striking out the words “‘or’’ in the 3rd 
line and by adding after the word “interrogatories” in the 3rd 
and 4th lines the following: “‘answers to demand to admit ma- 


terial facts or the execution of any material paper or document.” 
The rule will read: 


RULE 21. 
(Applicable to all cases.) 
COPIES TO ADVERSE PARTIES. 


When any pleading or motion is filed after the decla- 
ration, bill, libel, indictment or complaint, or when any 
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bill of particulars, specifications, answers to interro- 
gatories, answers to demand to admit material facts or 
the execution of any material paper or document are 
filed, a copy thereof shall be given not later than the 
day of filing to the adverse parties, in the manner pro- 
vided for notices by Rule 3. 

In case of failure to comply with this rule, the court 
may entertain a motion to strike such paper from the 
files, and may allow such motion to strike or deny it 
upon terms against the party at fault. 


RULE 22. 


In Rule 22, after the word “particulars” in the 2nd line, the 
words “or specifications” are added. The word “any” in the 
3rd line is struck out and the word “‘said”’ is substituted. The fol- 
lowing is inserted at the beginning of the rule: “Upon motion 
filed within three months after the filing of any pleading or within 


such further time as the court may allow,”. The rule will read: 


RULE 22. 
(Applicable to civil cases.) 
BILLS OF PARTICULARS OR SPECIFICATIONS. 


Upon motion filed within three months after the filing 
of any pleading or within such further time as the court 
may allow, a further and better statement of the nature 
of the claim or defense, or further and better particulars 
or specifications of any matter stated in said pleading, 
may in any case be ordered upon such terms, as to 
costs and otherwise, as may be just. 

If a party ordered to file a bill of particulars or 
specifications shall wholly fail to do so within ten days 
after such order, or such other time allowed for such 
filing as may appear of record, the clerk, upon written 
application of the adverse party, shall enter as: of 
course against the delinquent party a nonsuit, default, 
order for a decree dismissing the bill for want of prose- 
cution or decree taking the bill for confessed, according 
to the case, conditioned, however, that it shall be va- 


6 




















erent 


a oanerr 


RR ETE I yap ancy 





cated as of course if such bill of particulars or specifi- 
cations shall be filed within ten days after such entry. 

If the court adjudges that a bill of particulars or a 
specification is insufficient, the party shall file a new 
bill or specification within ten days, or such other 
time as the court may order, upon such terms, if any, 
as the court may order, and upon filing shall furnish 
a copy thereof to the adverse party. Upon failure to 
comply with this provision or any order of the court, 
the court may enter a nonsuit, default, order for a de- 
cree dismissing the bill for want of prosecution, decree 
taking the bill for confessed, or other appropriate order 
or decree according to the case. 


PROCEEDINGS BEFORE TRIAL 
OR HEARING. 


RULE 33. 
This is a new rule which reads as follows: 


RULE 33. 
(Applicable to civil cases.) 
WAIVER OF MOTIONS, PLEAS AND DEMURRERS. 


Motions to dismiss, demurrers, pleas or answers in 
abatement, and motions for particulars or specifications 
shall be marked for hearing within six months and 
heard within one year after the filing thereof, or within 
such further time as the court may allow. Failure to. 
take such action as herein provided shall be the equiva- 
lent of a waiver of the pleading involved. 


RULE 34. 


Rule 34 combines present rules numbered 33 and 34. The title 
of present Rule 33, which reads “POSTPONEMENT FOR WANT OF 
EVIDENCE,” is struck out, and the title of Rule 34, which reads 
“‘POSTPONEMENT. ABSENT WITNESS,” is struck out. 

The title of the proposed Rule 34 will be ‘“‘pPosTtPONEMENT” and 
the rule will read as follows: 








RULE 34. 
(Applicable to all cases.) 


POSTPONEMENT. 


The court need not entertain any motion for post- 
ponement, grounded on the want of material testi- 
mony, unless supported by an affidavit, which shall 
state (1) the name, and, if known, the residence, of the 
witness whose testimony is wanted, (2) the particular 
testimony which he is expected to give, with the 
grounds of such expectation, and (3) the endeavors 
and means that have been used to procure his attend- 
ance or deposition; to the end that the court may judge 
whether due diligence has been used for that purpose. 
The party objecting to the postponement shall not be 
allowed to contradict the statement of what the absent 
witness is expected to testify, but may disprove any 
other fact stated in such affidavit. Such motion will 
not ordinarily be granted if the adverse party will 
admit that the absent witness would, if present, 
testify as stated in the affidavit, and will agree that 
the same shall be received and considered as evidence 
at the trial or hearing, as though the witness were 
present and so testified; and such agreement shall be 
in writing, upon the affidavit, and signed by such 
adverse party or his attorney. The same rule shall 
apply, mutatis mutandis, when the motion is grounded 
_on the want of any material document, thing or other 
evidence. In all cases the granting or denial of a motion 
for postponement shall be discretionary, whether the 
foregoing provisions have been complied with or not. 

The court will not ordinarily grant a motion for 
postponement grounded on the absence of a material 
witness whom it is in the power of the moving party 
to summon, unless such party has caused such witness 
to be regularly summoned and to be paid or tendered 
his travel and one day’s attendance. 
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RULE 36. 
The following is inserted at the beginning of this rule: 
“INTERROGATORIES” 
“‘Interrogatories may be filed within one year after the entry 
of a case or within such further time as the court may allow. 
“Motions for further answers to interrogatories may be filed 
within thirty days after the filing of answers to interrogatories or 
within such further time as the court may allow.”” The will rule 
read as follows: 


RULE 36. 
(Applicable to civil cases.) 


INTERROGATORIES. 

Interrogatories may be filed within one year after the 
entry of a case or within such further time as the court 
may allow. 

Motions for further answers to interrogatories may 
be filed within thirty days after the filing of answers to 
interrogatories or within such further time as the court 
may allow. 

If a party interrogated shall fail to file answers to 
interrogatories within twenty days or such other period 
as may be prescribed by statute, or by order of court 
appearing of record, or shall fail to file further answers 
to interrogatories within such time as may have been 
ordered by the court, the interrogating party may file a 
written application that the adverse party be nonsuited 
or defaulted or that the bill be dismissed or taken for 
confessed. 

Such application if applicable to answers to original 
interrogatories shall contain a statement showing the 
date on which notice of filing interrogatories was given 
and a copy thereof furnished and that the provisions of 
the statutes, and rules of this court relating thereto, 
have been complied with. If applicable to further 
answers the application shall set out the date the 
further answers should have been filed in accordance 
with the order of court. The application shall be veri- 
fied by affidavit or as provided in Rule 112. 
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Upon the filing of such an application the clerk shall 
enter as of course against the interrogated party a non- 
suit or default, order for a decreee dismissing the bill for 
want of prosecution or an interlocutory decree taking 
the bill for confessed upon condition that it shall be 
vacated as of course if the answers or further answers, 
as the case may be, shall be filed within thirty days 
thereafter, or within such further time as the parties 
agree or the court may allow. 

Notice of the entry of such nonsuit, default, order or 
decree shall be sent as provided in Rule 27. 


RULE 37. 

The only changes in Rule 37 are as follows: 

(1) In the 2nd line the word “Either” is struck out and ‘‘A”’ is 
substituted therefor. 

(2) In the 13th line the last word “‘the” is struck out and the 
word “‘each” substituted. 

(3) In the 18th line the first word ‘‘the”’ is struck out and the 
word “each” is substituted. 

(4) In the 22nd line the words ‘‘a copy” are struck out and the 
word “‘copies”’ is substituted. 

(5) In the 23rd line the words “‘the adverse party” are struck 
out and the words “‘all adverse parties” substituted. 

(6) In the same line (23rd) the last word in the line ‘“‘the’’ is 
struck out and the word ‘‘an”’ is substituted. 

The rule will read as follows. 


RULE 37. 

(Applicable to civil cases and to criminal cases so far as 
depositions may be taken by statute.) 
DEPOSITIONS. COMMISSIONS. 

The court will grant commissions to take the deposi- 
tions of witnesses without the Commonwealth. A 
party may, on application to the clerk, obtain a com- 
mission, directed to any commissioner appointed by the 
governor of the Commonwealth to take depositions in 
any other of the United States, or to any justice of the 
peace, notary public or other officer legally empowered 
to take depositions or affidavits in the state or country 
where the deposition is to be taken, or to such other 
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person as the court may order. Unless otherwise 
ordered, such depositions shall be taken upon interroga- 
tories filed by the party applying for the commission, 
and upon cross-interrogatories, if any, filed by each 
adverse party, which interrogatories and cross-inter- 
rogatories shall be annexed to the commission. The 
party applying for the commission shall file his inter- 
rogatories in the clerk’s office, give notice thereof to 
each adverse party, with a copy of the interrogatories, 
and file an affidavit of such notice in the clerk’s office. 
The cross-interrogatories, if any, shall be filed within 
seven days after the giving of such notice, or within 
such further time as the court may order, and copies 
shall be given to all adverse parties. But where an 
adverse party does not appear, no notice need be 
given him. When a deposition is taken and certified 
by any person as an officer or person to whom the 
commission was directed, if it shall be objected that 
such person was not one to whom the commission was 
directed, the burden of proof shall be on the party so 
objecting. But if an objection be made to the au- 
thority of a person taking a deposition without such 
commission, the burden of proof of such authority 
shall be on the party producing the deposition. 


RULE 38. 


The only change in this rule is that in the 2nd line the words 
“neither party nor any” are struck out and the words “‘no party 
and no” are substituted therefor. The rule will read: 


RULE 38. 
(Applicable to civil cases and to criminal cases so far as 
depositions may be taken by statute.) 
DEPOSITIONS. MANNER OF TAKING. 


Where a deposition is taken on interrogatories, no 
party and no attorney or agent shall be permitted to 
attend at the taking thereof, or to communicate by 
interrogatories or suggestions with the deponent while 
giving his deposition. The commissioner shall take 
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such deposition in a place separate and apart from all 
other persons, and shall permit no person to be present 
during such examination except the deponent himself, 
and such disinterested person, if any, as he may think 
fit to appoint as a clerk or stenographer to assist him 
in reducing the deposition to writing. The commis- 
sioner shall put the several interrogatories and cross- 
interrogatories to the deponent in their order, and 
shall take the answer of the deponent to each, fully and 
clearly, before proceeding to the next; and shall not 
read to the deponent, nor permit the deponent to read, 
a succeeding interrogatory, until the answer to the 
preceding has been fully taken down. The clerk, on 
issuing a commission to take a deposition on interroga- 
tories, shall insert the substance of this rule therein; or 
shall annex this rule, or the substance thereof, to the 
commission, by way of notice and instruction to the 
commissioner. 

RULE 39. 


The only change is that the word “‘the’”’ is struck out in the 
7th line and the word ‘‘each”’ is substituted therefor. The rule 
will read as follows: 


RULE 39. 
(Applicable to civil cases and to criminal cases so far as 
depositions may be taken by statute.) 


DEPOSITIONS WITHIN THE COMMONWEALTH. 


Depositions may be taken within the Common- 
wealth, for the causes and in the manner by law pre- 
scribed, even during a session of the court; provided 
they be taken in the town or city in which the court is 
held; and provided, further, that if, at the hour named 
for taking the deposition, all of the attorneys of record 
of each adverse party are actually engaged in court, the 
taking shall be postponed until the usual hour of 
adjournment of court. By consent of parties or special 
order of court, depositions within the Commonwealth 
may be taken at any time or place. 
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RULE 40. 
The changes in Rule 40 are: 


(1) In the 2nd line strike out the word “‘the’”’ and substitute 
the word “a.” 


(2) In the 4th line strike out the first word “the’’ and sub- 
stitute the word “any.” 


(3) In the last line after ““G. L.”’ insert ‘“‘(Ter. Ed.)”? Rule 40 
will read as follows: 


RULE 40. 
(Applicable to civil cases and to criminal cases so far as 
depositions may be taken by statute.) 
DEPOSITIONS, FILING AND USE. 


Depositions shall be opened and filed by the clerk 
when received. If a deposition is not offered in evi- 
dence by the party taking it, it may be offered by any 
other party, on such terms, if any, as the court may 
order, except in a criminal case where a deposition is 
taken under G. L. (Ter. Ed.) c. 277 §§ 76, 77. 


RULE 50. 


The Ist, 2nd, 3rd and 4th lines to and including the word 
“cases” are struck out and the words “In trials of all cases’’ sub- 
stituted. 


In the 5th line the word “forty” is struck out and the word 
“thirty” is substituted. 
The rule will read: 


RULE 50. 
(Applicable to all cases.) 


ARGUMENTS. 


In trials of all cases the arguments shall be limited to 
thirty minutes on each side; but the court may reduce 
or extend the time. 

RULE 57. 

The changes in Rule 57 are as follows: 

1. In the 9th line of the Ist paragraph after the word “‘any,” 
insert “pretrial or.”’ 

2. Strike out the 3rd paragraph and insert in place thereof 
“After a trial or hearing list is made up, cases added to it by 
order of court shall be placed at the end of said list unless other- 
wise ordered.” 
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3. In the last paragraph, strike out, in the 2nd and 3rd lines, 
the words “‘the trial or hearing list as well as the short list,” and 
substitute in place thereof ‘every list on which it appears.” 

The rule will read: 


RULE 57. 
(Applicable to civil cases.) 


TRIAL AND HEARING LISTS. 


No case in which the pleadings are not completed so 
as to show an issue of fact, and no case referred to an 
auditor in which his report has not been filed, shall be 
put on a list for trial or hearing upon the merits. The 
fact that interrogatories have not been answered or 
that a commission to take a deposition has not been 
returned or that a motion remains unheard, shall 
not prevent the placing of a case upon a trial or hearing 
list or upon any pretrial or short list, and shall not de- 
lay the trial or hearing, except by special order of the 
court. 

Causing a case to be placed upon a list for trial or 
hearing shall be a representation that the party and 
counsel intend an actual trial or hearing and expect 
to be ready therefor when reached. 

After a trial or hearing list is made up, cases added 
to it by order of court shall be placed at the end of said 
list unless otherwise ordered. 

Assigned cases not reached at the times for which 
they are assigned shall have precedence over other 
cases on the list in the order in which such assigned 
cases would have been tried or heard if they had been 
reached in accordance with the assignments, unless the 
court shall otherwise order. 

When a case is continued generally, it shall be re- 
moved from every list on which it appears, unless the 
court shall otherwise order. 
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RULE 58. 

This is present Rule 57A. 

The following changes are made in this rule: 

(1) Strike out the word “request’”’ in the 2nd line and substi- 
tute in place thereof the word “‘direct.”’ 

(2) Strike out the word “‘direct” in the same line. 

(3) Strike out the word ‘‘and” at the end of the line which is 
numbered (6); insert after line (6) the following: (7) “agreement 
as to damages; and.” 

(4) Change present (7) to (8). 

The rule will read: 


RULE 58. 
(Applicable to civil cases at law.) 


PRE-TRIAL. 


A justice specially assigned therefor may establish a 
pre-trial list of cases and direct parties or their attorneys 
to attend a call of said list, at which call continuances, 
non-suits or defaults may be entered and also the fol- 
lowing matters may be considered: 

(1) simplification of issues; 

(2) amendments of pleadings; 

(3) stipulations of parties, admissions of facts or as to 
documents, records, photographs, plans and 
like matters which will dispense with formal 
proof thereof; 

(4) limitation of the number of expert witnesses; 

(5) reference to auditor; 

(6) possibility of settlement; 

(7) agreement as to damages; and 

(8) such other matters as will aid in the disposal of 
the case. 

Upon consideration of the above matters the justice 
shall make an appropriate order which will control the 
subsequent conduct of the case unless modified at the 
trial to prevent manifest injustice. 


RULE 59. 
This is the present Rule 58. 
Proposed changes in Rule 59 are as follows: 
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(1) Strike out the words ‘“‘except in Suffolk’ which appear in 
parenthesis. 

(2) In the title of the rule, strike out the words “IN COUNTIES 
OTHER THAN SUFFOLK.” 

(3) Strike out the first paragraph and insert in place thereof 
the words “‘There shall be a pre-trial list for each sitting of the 
court.”’ 

(4) In the 2nd paragraph strike out the word “‘August”’ in the 
3rd line and the word “preceding” in the 4th line and insert in 
place thereof ‘‘the month preceding the sitting of the court.” 

(5) Strike out the last paragraph. 

(6) In the last paragraph of the amendment to Rule 58, strike 
out in the last line, after the word “except,” the words “‘as may 
be otherwise ordered by the chief justice,” and insert in place 
thereof the words “‘when a different justice is assigned by the chief 
justice.” 

(7) In the next to the last paragraph insert at the beginning 
thereof the words “except in Suffolk.” 

(8) In the last two lines of the said paragraph, strike out the 
words “‘such justice as the chief justice may designate”’ and insert 
in place thereof “the justice sitting in the first session except 
when a different assignment is made by the chief justice.” 

The rule will read as follows: 


RULE 59. 
(Applicable to civil jury cases.) 
TRIAL LISTS WITH JURY. 

There shall be a pre-trial list for each sitting of the 
court. 

The list shall be composed of cases placed thereon by 
order of court or marked for trial by a writing given to 
the clerk not later than the first day of the month pre- 
ceding the sitting of the court. Said list need not be 
printed or prepared for distribution except to such ex- 
tent as may be deemed proper by the clerk or ordered 
by the court. 

Cases may be added to the list, at the end thereof, 
at any time by order of court or on the first Monday 
of any month by written agreement of all parties inter- 
ested or seven days notice to all parties interested and 
the filing with the clerk of an affidavit thereof. 

Short lists shall be made by the clerk under the di- 
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rection of the justice having direction of the lists and 
shall be mailed to all counsel of record in the cases 
thereon; but failure to receive such list shall not be a 
sufficient excuse for ignorance that a case appears 
thereon. 

The lists, assignment of cases, and other administra- 
tive matters in civil jury cases shall be subject to the 
direction of the justice having direction of the lists, 
except when a different justice is assigned by the chief 
justice. 

Except in Suffolk, when separate sessions for or in- 
cluding civil jury business are held simultaneously in 
the same shire town, the list, assignment of cases and 
other administrative matters shall be subject to the 
direction of the justice sitting in the first session, ex- 
cept when a different justice is assigned by the chief 
justice. 

RULE 63. 

This is present Rule 62. 

(1) In view of the fact that Rule 58 (present Rule 57A) con- 
trols the trial lists with jury in Suffolk county, the Ist, 2nd, 3rd 
and last paragraphs of this rule are struck out. 

(2) At the beginning of the 4th paragraph strike out the word 
“Short” and insert in place thereof “In Suffolk, trial.” 

(3) In the 5th paragraph strike out the words in the 4th and 
5th lines and insert in place thereof ‘‘pre-trial session, except 
when a different justice is assigned by the chief justice.” 

The rule will then read: 

RULE 63. 
(Applicable to civil jury cases in Suffolk.) 
TRIAL LISTS WITH JURY IN SUFFOLK. 

In Suffolk, trial lists shall be made by the clerk under 
the direction of the justice having direction of the lists, 
and shall be mailed to all counsel of record in the cases 
thereon; but failure to receive such list shall not be a 
sufficient excuse for ignorance that a case appears 
thereon. 

The lists, assignment of cases, and other administra- 
tive matters in civil jury cases in Suffolk shall be sub- 
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ject to the direction of the justice presiding in the pre- 
trial session, except when a different justice is assigned 
by the chief justice. 
RULE 64. 

This is present Rule 63. 

The only changes in this rule are: 

(1) In the 3rd line of the Ist paragraph after the word “‘except”’ 
insert the word “Saturdays.” 

(2) Strike out the 2nd sentence of the Ist ‘denial, begin- 
ning with the words “On Saturdays.” 

(3) In the 4th line of the 3rd paragraph, Rule 66 will be num- 
bered 67. 

(4) In the last line of the last paragraph after ‘“G. L.”’ insert 
(Ter. Ed.).” 

The rule will read: 


RULE 64. 
(Applicable to civil cases without jury in Suffolk.) 
SESSIONS WITHOUT JURY IN SUFFOLK. 

A justice will be in the first session without jury in 
Suffolk for the hearing of motions and other inter- 
locutory matters every day except Saturdays, Sundays 
and holidays. Other justices shall not be required or 
expected to receive ex parte applications in Suffolk. 
Notices returnable in Suffolk shall be made returnable 
to said session. 

The justice presiding in said first session without 
jury in Suffolk may transfer summarily in his discretion 
(1) any matter before him to any other session without 
jury in Suffolk, and (2) any matter before him relative 
to a case upon a jury trial list in any county or de- 
faulted or nonsuited upon such list or a motion to 
place a case upon such list, to any justice having 
direction of such list. 

Unless the court otherwise orders, matters on the 
divorce docket in Suffolk shall not be heard on their 
merits in sessions without jury, other than divorce 
sessions so designated under Rule 67, and shall not be 
heard therein on motions and other interlocutory 
matters while a divorce session is being held in Suffolk. 
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Such matters appearing on the list for hearing upon 
motions or other interlocutory matters at other times 
may in the discretion of the court be postponed to a 
divorce session. 

The clerical work in equity proceedings in all sessions 
without jury in Suffolk, and in the hearing of cases from 
any other county, willremain under the supervision of the 
assistant clerk appointed under G. L. (Ter. Ed.) c. 221 
§§ 6 and 16. 


RULE 65. 


This is the present Rule 64. The following changes are made in 
this rule: 


(1) In lines 7 and 8 of the 3rd paragraph, strike out the words 


“within G. L. c. 212 § 16.” and substitute in place thereof the 
words “‘entitled thereto by law.” 

(2) In the last paragraph, strike out the last two lines and in- 
sert in place thereof “‘in the pre-trial session, except when a dif- 
ferent justice is assigned by the chief justice.” 

The rule will read: 


RULE 65. 
(Applicable to civil cases without jury in Suffolk.) 
TRIAL LISTS WITHOUT JURY IN SUFFOLK. 

In Suffolk there shall be made for every Monday, 
except in August, a weekly list of cases for trial or 
hearing on the merits without jury. 

Said list shall be composed of cases placed thereon 
(a) by order of court, (b) by written agreement of all 
parties interested given to the clerk not later than four 
o’clock in the afternoon on the Tuesday preceding the 
Monday for which the list is made up, or (c) by written 
notice to all parties interested seven days at least 
before the Monday for which the list is made up and 
the filing with the clerk of an affidavit thereof not 
later than four o’clock in the afternoon on the Tuesday 
preceding said Monday. 

Cases for assessment of damage only shall be classified 
as such on the list and shall be heard at the opening of 
the court on each Monday, unless the court otherwise 
orders. Other cases shall, unless otherwise ordered by 
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the court, be arranged on the list according to the time 
when placed thereon, precedence being given, however, 
on written request of any party, to cases entitled thereto 
by law. 

The weekly list shall be mailed to all counsel of 
record in the cases placed thereon; but failure to receive 
such list shall not be a sufficient excuse for ignorance 
that a case appears thereon. 

Cases on one weekly list not reached for hearing 
shall take precedence of cases of the same class on a 
subsequent list, unless the court shall otherwise order. 

The list, assignment of cases, and other adminis- 
trative matters in civil cases without jury in Suffolk 
shall be subject to the direction of the justice presiding 
in the pre-trial session, except when a different justice 
is assigned by the chief justice. 

RULE 67. 

This is present Rule 66. 

(1) Strike out in the 3rd line the word “‘order’’ and substitute 
in place thereof the word “designate.” 

(2) Rule 60 in the 7th line will read ‘‘Rule 61.” 

(3) Rule 61 at the end of the rule will be ‘“‘Rule 62.”’ The rule 
will read: 


RULE 67. 
(Applicable to cases of divorce and nullity or validity of mar- 
riage in Suffolk.) 
TRIAL LISTS OF DIVORCE CASES IN SUFFOLK. 

The divorce list in Suffolk will be taken up in a di- 
vorce session at such times as the chief justice may 
designate, precedence being given to uncontested cases 
unless the court otherwise orders. Cases may be placed 
upon the list for the divorce session in Suffolk in the 
manner provided for the placing of cases on the list 
in counties other than Suffolk by Rule 61, and motions 
and other interlocutory matters in cases on the di- 
vorce docket in Suffolk may be placed upon the list for 
hearing thereon at the divorce session in Suffolk in the 
manner provided for the placing of such matters on 
the list in counties other than Suffolk by Rule 62. 
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RULE 71. 
Rule 71 combines present Rules 70 and 71. Rule 71 will read: 


RULE 71. 
(Applicable to all cases.) 
OBJECTIONS TO EVIDENCE. REQUESTS. 

Objections to evidence shall be decided without 
argument unless the presiding justice calls upon the 
parties to state the grounds upon which the evidence 
is offered or objected to. 

Requests for instructions or rulings in trials or 
hearings with or without jury shall be made in writing 
before the closing arguments unless special leave is 
given to present requests later. 

The question whether the court should order a 
verdict shall be raised by a motion, and not by a 
request for instructions. 


RULE 73. 


Insert at the beginning of the first paragraph the following: 

“Exceptions arising out of a trial or hearing on the merits or 
upon a motion for a new trial shall be governed by G. L. c. 231, 
§ 113, as amended.”’ The rule will read: 


RULE 73. 
(Applicable to civil cases.) 
FILING OF BILLS OF EXCEPTIONS. 

Exceptions arising out of a trial or hearing on the 
merits or upon a motion for a new trial shall be gov- 
erned by G. L. (Ter. Ed.) c. 231, § 113, as amended. 

Exceptions not arising out of a trial or hearing on 
the merits shall be reduced to writing in a summary 
manner and filed with the clerk, and notice thereof 
shall be given to the adverse party, within twenty days 
after the opinion, ruling, direction or judgment excepted 
to is given, unless further time is allowed by the court. 

In all cases application for an extension of time for 
filing exceptions shall be made by a motion which 
shall state the name of the justice to whose opinion, 
ruling, direction or judgment the exceptions were 


21 








alleged, the date of the verdict or finding, or of the 
opinion, ruling, direction or judgment excepted to, 
and the number of extensions that have been granted, 
if any, with the date of expiration of the last extension. 
The clerk shall notify such justice when such extension 
is granted by another justice. 

Time for filing exceptions shall not be extended for 
more than seven days without at least twenty-four hours 
notice to the adverse party and an opportunity to be 
heard. 

RULE 74. 


(1) In the 4th line of the 3rd paragraph after “G. L.”’ insert 
(Ter. Ed.)” 

(2) In the 4th and 5th lines of said paragraph strike out the 
words ‘‘in the absence of such justice” and insert in place thereof 
the words “‘where such justice is unavailable by reason of illness 
or absence.” 

(3) In the 6th line of the 3rd paragraph strike out the word 
“seven”’ and insert in place thereof the word ‘‘ten.”’ 

Rule 74 will read: 


RULE 74. 
(Applicable to civil cases.) 
ALLOWANCE OF BILLS OF EXCEPTIONS. 

If within three months after filing, a bill of excep- 
tions has not been allowed or disallowed by the justice 
to whose opinion, ruling, direction or judgment the 
exceptions were taken, the clerk shall forthwith notify 
the parties interested and such justice that unless 
within thirty days thereafter, or within such further 
time as may be allowed, an affidavit is filed with the 
clerk that the bill of exceptions has been presented 
by a party to the proper justice for allowance, the 
bill of exceptions will be dismissed and judgment or 
decree will be entered as though no exceptions had 
been filed. 

If, within such time, the bill of exceptions is neither 
allowed nor disallowed, and no such affidavit is filed, 
the exceptions shall be dismissed by the clerk without 
further notice or order. 
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The justice to whose opinion, ruling, direction or 
judgment the exceptions were alleged may grant 
further time, and no other justice may do so, except 
in the cases provided for by G. L. (Ter. Ed.) c. 231 
§ 115 or where such justice is unavailable by reason of 
illness or absence from the Commonwealth or where any 
one extension does not exceed ten days. The clerk shall 
notify such justice when such extension is granted by 
another justice. In all cases application for an exten- 
sion of time shall be made by a motion which shall state 
the name of such justice, the date of the filing of the bill 
of exceptions, and the number of extensions that have 
been granted, if any, with the date of expiration of the 
last extension. 

The clerk shall notify the parties of the allowance 
or disallowance of a bill of exceptions. 


RULE 77. 
This is a new rule and will read: 


RULE 77. 
(Applicable to equity cases.) 


REPORT OF MATERIAL FACTS. 


When a request for a report of material facts has 
been filed under G. L. (Ter. Ed.) c. 214, § 23, the clerk 
shall forthwith notify the justice that such request has 
been filed. 


RULE 85. 

Changes in this rule are as follows: 

(1) Strike out the word “‘or” in the 5th line of the Ist para- 
graph. 

(2) In the 6th line of the Ist paragraph after the word “‘appear- 
ance”’ insert the following: ‘‘the filing of interrogatories or the 
filing of pleadings subsequently waived under Rule 33.” 

(3) In the Ist and last lines of the 3rd paragraph strike out the 
words “‘three years” and substitute the words “one year.”’ 


(4) In the 5th line of the 4th paragraph after “G. L.” insert 
“(Ter. Ed.).” 


The rule will read: 
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RULE 85. 
(Applicable to civil cases.) 


DISMISSAL OF OLD CASES. 


On the Tuesday after the first Monday of June in 
each year, every case which has remained upon the 
docket for three years preceding, without action shown 
upon the docket, other than placing on the trial list, 
marking for trial, being set down for trial, the filing or 
withdrawal of an appearance, the filing of interroga- 
tories or the filing of pleadings subsequently waived 
under Rule 33, shall be marked inactive by the clerk. 

The clerk shall give notice thereof to every party, 
not later than the Tuesday after the first Monday of 
September next following. 

If within one year after a case has been marked 
inactive it has not been tried or heard on the merits or 
disposed of, it shall, unless the court shall otherwise 
order, be dismissed, and judgment or decree of dis- 
missal shall be entered by the clerk without further 
notice or order, on the day next following the expi- 
ration of said one year. 

This rule shall be applied to petitions for the aboli- 
tion of grade crossings, proceedings for the alteration 
of crossings, suits in equity in which receivers have 
been appointed and have not been discharged, libels 
for divorce continued under G. L. (Ter. Ed.) c. 208, § 20, 
or cases pending before the supreme judicial court on 
exceptions or otherwise, only by the special direction of 
the court. 

For cause shown the court may dismiss cases at 
other times. 


RULE 95. 


The 2nd sentence of Rule 95 is struck out and the 2nd and 3rd 
paragraphs set forth in the new rule below are substituted there- 
for. The rule will read: 
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RULE 95. 
(Applicable to capital criminal cases.) 
COUNSEL IN CAPITAL CASES. 

The court may assign counsel for a defendant charged 
with murder, who is unable to procure counsel, but will 
not allow compensation for the services of counsel if 
the charge in the indictment is limited to murder in 
the second degree or if such services were performed 
after it appeared that a conviction in the first degree 
will not be asked. 

Before assigning counsel, the court shall interrogate 
such defendant in open court and shall satisfy itself 
that he is unable to procure counsel. 

No person shall be assigned as counsel in a murder 
case unless he has been a member of the Bar for more 
than ten years, and the court has satisfied itself that 
he is fully qualified by training, experience, reputation 
and character to discharge the responsibility imposed 
upon him. No person shall be assigned as such counsel 
unless he has filed with the clerk of the court an 
affidavit stating that neither he nor any person in his 
behalf has directly or indirectly solicited employment 
as counsel for the accused, that he has not received or 
requested or been promised any compensation for his 
services, and that he does not expect any compensation 
for his services from any source other than that which 
may be allowed by the court. 

Counsel shall be allowed no more than one hundred 
dollars for services in a district court or before a trial 
justice, and no more than one thousand dollars for all 
other services and no more than one hundred dollars 
for expenses, when there is not more than one trial, 
and when there is more than one trial, no more than 
one thousand dollars for services and no more than one 
hundred dollars for expenses for each retrial, unless an 
order of court authorizing further expenses and limit- 
ing the amount thereof is made before the expenses are 
incurred. 
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A bill for services and expenses shall state the items 
of expense in detail, and counsel shall certify thereon 
what payment, if any, he has received or been promised 
from any source. 

RULE 104. 

This is present Rule 101. 

Because G. L. c. 231A outlines the procedure for declaratory 
judgments and decrees, the change in this rule involves the strik- 
ing out of the whole rule and substituting in place thereof the 
following: ‘“The practice in actions and suits for determination of 
right shall follow as nearly as may be the practice in other actions 
at law or suits in equity, as the case may be,” so that the rule will 
read as follows: 


RULE 104. 
PROCEDURE FOR DECLARATORY JUDGMENTS AND 
DECREES UNDER 6G. L. (TER. ED.) C. 231A. 


The practice in actions and suits for determination of 
right shall follow as nearly as may be the practice in 
other actions at law or suits in equity, as the case 
may be. 

RULE 105. 

This is present Rule 102. 

The changes in this rule are as follows: 

At the end of the 2nd paragraph, add the following: “or, where 
jurors are held in a central pool, to the justice in charge thereof.” 

In the 3rd paragraph after the word “‘available” insert “or, 
where jurors are held in a central pool, to the justice in charge 
thereof; and if unavailable.” 

In the 3rd paragraph, starting with the words “and otherwise”’ 
in line 4, strike out all lines, ending with the words “adjoining 
county,” in the 11th line and insert in place thereof “by jurors 
in Suffolk to the justice presiding in the first session without jury; 
and by jurors in other counties to a justice holding court or resi- 
dent in such county or an adjoining county.” 

The rule reads: 


RULE 105. 
(Applicable to all cases.) 
JURORS. 


Persons summoned as jurors, who are excused be- 
cause of any statutory exemption, shall be entitled to 
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their fees for travel and attendance; but if excused for 
any other cause, or if service is postponed, it shall be 
on condition that no fee shall be allowed where no 
service is rendered, unless in any special case the court 
otherwise directs. 

When practicable, excuses of jurors shall be pre- 
sented under oath to the presiding justice in the session 
to which such jurors are summoned, or, where jurors 
are held in a central pool, to the justice in charge 
thereof. 

If it is necessary to present such excuses before the 
return day of the venire, they shall be submitted to the 
justice assigned to sit in said session, if available, or, 
where jurors are held in a central pool, to the justice in 
charge thereof; and, if unavailable, by jurors in Suf- 
folk to the justice presiding in the first session without 
jury ; and by jurors in other counties to a justice holding 
court or resident in such county or an adjoining county. 
If any juror is excused in any place other than in open 
court, the justice excusing him shall forthwith notify 
the clerk of his action and the ground thereof. 

The word jurors in this rule shall include grand 
jurors. 

RULE 107. 


This is present Rule 106. 

After the word “‘or”’ in the 4th line insert the words “in a pro- 
ceeding.” In the 5th line strike out the words after the word 
“obtain” and insert in place thereof “‘declaratory relief.” The 
rule will then read as follows: 


RULE 107. 
(Applicable to civil cases.) 


CERTAIN APPEARANCES PROHIBITED. 


The attorney for the plaintiff shall not appear or act 
for a trustee summoned in trustee process; or for a de- 
fendant in a bill of interpleader or in the nature of inter- 
pleader, or in a proceeding to obtain the instructions 
of the court or to obtain declaratory relief. 
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RULE 110. 


This is a new rule: 


RULE 110. 
(Applicable to all cases.) 


HOSPITAL RECORDS. 


When a hospital record, or any part thereof, is re- 
ceived in evidence, the record shall be returned to the 
hospital, unless the court otherwise orders. 

If the court orders the retention of the hospital 
record, it shall remain in the custody of the clerk, who 
shall give a receipt therefor. After verdict, the record 
shall be released to the hospital, which shall give the 
clerk a receipt therefor. 


RULE 111. 


This is present Rule 109. 

The title of this rule is changed to “Exhibits other than Hos- 
pital Records.” After the word “‘exhibits’’ in the Ist line insert 
“other than hospital records.’’ The rule will read: 


RULE 111. 
(Applicable to all cases.) 


EXHIBITS OTHER THAN HOSPITAL RECORDS. 


Exhibits, other than hospital records, which are 
placed in the custody of the clerk shall be retained by 
him for three years after the trial or hearing at which 
they were used, unless sooner delivered to the parties 
or counsel to whom they respectively belong or by 
whom they were respectively presented or introduced. 
If in doubt as to the party or counsel entitled to de- 
livery, the clerk may require an agreement of parties or 
counsel or order of the court, before delivery. The clerk 
may destroy or discard such exhibits, but not earlier 
than thirty days after notice by the clerk to the party 
presenting or introducing such exhibits, requesting him 
to remove them, nor earlier than three years after such 
trial or hearing. 
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RULE 116. 


This is present Rule 114. 

The only change in this rule is the striking out of the words 
“U. S. C. Title 8 § 396” at the end of the first paragraph and in- 
serting in place thereof ‘the U. S. Codes.” The rule will read: 


RULE 116. 
(Applicable to naturalization cases.) 
NATURALIZATION. 


Sessions for naturalization shall be held on such days 
as may be ordered by the court. The days so as- 
signed for such sessions shall be the stated days for 
final action on petitions for naturalization required to 
be fixed by the court under the U. S. Codes. 

Petitions for naturalization shall be filed and heard 
in the county in which the petitioner resides at the 
time of filing, unless the court shall otherwise order. 


RULE 117. 


This is present Rule 115. 
In the 2nd line strike out ‘‘adverse party”’ and insert in place 
thereof ‘“‘parties” so that the rule will read: 


RULE 117. 
(Applicable to motor vehicle liability policy appeals.) 


MOTOR VEHICLE LIABILITY POLICY APPEALS. 


Upon application of any party, a notice shall issue 
to the parties in an appeal from the board of appeal on 
motor vehicle liability policies, that the court will hear 
such appeal at a day, hour and place set forth in such 
notice, which so far as practicable shall be at a session 
and at a time for motions and other interlocutory mat- 
ters. Such appeal shall be in order for hearing at such 
day, hour and place. 
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RULE 119. 


This is present Rule 117. 
Strike out in the 3rd line ‘‘by St. 1943, c. 374, § 1.” 
The rule will read: 


RULE 119. 
(Applicable to certiorari proceedings.) 


CERTIORARI. 


A petitioner in a petition for a writ of certiorari who 
desires to contend at the hearing, as permitted by G. L. 
(Ter. Ed.) c. 249, § 4, as amended, that the evidence 
which formed the basis of the action complained of or 
the basis of any specified finding or conclusion was as 
matter of law insufficient to warrant such action, find- 
ing, or conclusion may cause the evidence adduced be- 
for the respondent bearing upon such action, finding, or 
conclusion to be exhibited to the court by motion that 
such evidence be included in the respondent’s return or 
in an extended return. 


RULE 120. 


This rule is the present Rule 22A 

The title of this rule is changed by striking out “Emergency 
Price Control Act of 1942” and inserting in place thereof “‘Federal 
Price or Rent Control Act.” 

In the 2nd, 3rd and 4th lines, the words “Emergency Price Con- 
trol Act of 1942 (Public Law 421, Ch. 26 — 77th Congress 2nd 
session)”’ are struck out and the words “‘any Federal Price or Rent 
Control Act” are substituted in place thereof. 

In the 2nd and 3rd lines of the 2nd paragraph, the words 
“Office of Price Administration as provided in said act” are struck 
out and the following is substituted therefor: ‘‘appropriate Fed- 
eral authority as provided in the Federal Act governing the 
same.” The rule will then read: 
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RULE 120. 
(Applicable to all cases.) 


PLEADINGS, STATEMENT AND NOTICE UNDER FEDERAL 
PRICE OR RENT CONTROL ACT. 


In every action or suit wherein a party relies for 
ground of relief or defense upon any Federal Price or 
Rent Control Act, or any regulation, order, price sched- 
ule, requirement, or agreement thereunder, he shall so 
state in his pleadings, and shall file with such pleading 
a separate statement that he relies upon said act, regu- 
lation, order, or price schedule, requirement or agree- 
ment. 


Upon the filing of such pleading and statement the 
clerk shall forthwith certify such fact to the appro- 
priate Federal authority as provided in the Federal Act 
governing the same. 


Every such action or suit shall stand continued until 
further order of the court. 


RULE 121. 


This is a present Order adopted by the Justices of the Superior 
Court on October 5, 1940. The Order is made a rule with the fol- 
lowing changes: 


(1) The first seven lines to and including the word “‘force”’ are 
struck out and the following is substituted: ‘‘While Federal Reso- 
lutions and statutes relative to relief for members of the armed 
forces of the United States remain in force.” 


(2) In the next to the last line in the Ist paragraph, strike out 
the word “‘Acts”’ and substitute the word “‘statutes.”’ 


(3) In the next to the last line of the 2nd paragraph, strike out 
the words “military service” and substitute the words ‘‘armed 
forces.” 


The rule will read: 








RULE 121. 
(Applicable to all civil cases.) 


JUDGMENTS AND DECREES AFTER DEFAULT FOR FAILURE 
TO APPEAR IN CIVIL CASES. 


While Federal Resolutions and statutes relative to 
relief for members of the armed forces of the United 
States remain in force, no judgment or decreee against 
a person shall be entered upon a default for failure to 
appear and no decree nisi for divorce shall be entered 
after such default, except as provided in said Resolu- 
tions and statutes, or by special order of the court. 

No attorney who has appeared for a personal de- 
fendant shall withdraw his appearance, leaving his 
client unrepresented, except upon his filing a certificate 
setting forth facts showing that his client is not in the 
armed forces of the United States, or upon leave granted 
by the court. 
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NOTES AND SUGGESTIONS ABOUT RULES 
RECEIVED BY THE EDITORS 

As stated on p. 1 of the report, at the suggestion of the editors, 
final action on the rules has been postponed so that they may be 
printed in the Quarterly for consideration of the bar. If any im- 
provements can be made in the rules, now is the time for suggestions, 
not later than April 21st as requested by the Committee on Rules. 

The following comments received from members of the bar are 
submitted for consideration and to stimulate suggestions from 
others as requested by the Committee on Rules on page 1 of their 
report. 


One lawyer writes: “I would recommend the following additions 
or alterations to the proposed new Superior Court rules :— 


“NEW RULE: 


In actions of contract or tort, a copy of the declaration, unless 
inserted in the writ, shall after the return day of the writ be 
furnished to the defendant or his attorney within three days after 
a written demand therefor upon the plaintiff or his attorney, and in 
case of failure so to do, the cause may, upon a motion, be dismissed 
with costs. 


“Other than the provisions in Chapter 231, Sections 11 and 12, 
there appears to be no provision in the law requiring the furnishing 
of a declaration to the defendant or his attorney. The adoption of 
this rule appears necessary in view of the rather widespread failure 
of attorneys to furnish defendants or their attorneys with a copy 
of the declaration a ter written request has been made for the same. 
It would appear that the absence of such a requirement in the rules 
or the law is a carry over from the days when the declaration was 
a part of the writ.” 


Along the same line, another writes: 


“Rule 21—Why should not this rule requiring copies to adver- 
saries, require copies to be furnished of the declaration, bill, or 
libel? These can be required furnished by the plaintiff to defendant’s 
counsel after the latter has appeared. Is not this omission in the 
present Rule 21 an anachronism? It appears a leftover from the 
time when a copy of the declaration or bill was served on the de- 
fendant by the sheriff. While ordinarily plaintiff’s counsel gladly 
mail copies of the declaration to counsel for the defendant after 
the latter has appeared, there have arisen many occasions where 
defendant’s counsel have been forced to obtain certified copies of 
the plaintiff’s original pleadings from the clerk. This should not be. 


“Rule 21 covers only pleadings or motions. What about written 
memoranda such as briefs? Should not copies be furnished to the 
opponent? On at least one occasion such copy was refused. The 
Court said it was helpless, and allowed counsel to examine the 
Court’s copy. Should not the Rule cover this loophole?” 
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Other suggestions received are— 

“As to Rule 36:—It is suggested that the first paragraph of Rule 
36, as drafted, be changed so that after the word, case, the following 
words should be added ‘or the addition of a new party thereto.’ 

“This change is recommended in order to protect the rights of a 
new party added to the case after the expiration of a year from the 
entry of the case. It is not an infrequent occurrence for the addition 
of new parties long after the expiration of one year from the entry 
of a case. It would appear that these new parties should have the 
right to freely interrogate the other parties to the action without 
depending on leave of Court for the exercise of such a privilege. 

“Rule 14—While not new, the requirement, of the third paragraph 
of Rule 14, for filing of copies ‘of each issue of the newspaper con- 
taining the publication’ seems an unnecessary cluttering of the files 
of the clerk. Does the rule require the entire newspaper to be filed, 
or a tear sheet therefrom? A similar rule in the probate court would 
make the register’s files in probate matters unduly bulky. Would not 
reference in the affidavit to page of the newspaper and its date with 
a copy of the published notice be sufficient? The newspapers are 
available in the public libraries and archives. 

“Rule 25—Requires a motion for specifications to be filed ‘within 
three months’ after the filing of the pleading, or ‘within such further 
time as the court may allow.’ Does this contemplate two trips on a 
motion for specifications after the three months? Will such leave 
to file such a motion be ex parte? Or will the rule require a motion 
for leave and hearing thereon, followed by a second hearing on the 
motion for specifications? 


“Rule 33—Requires that (1) motions to dismiss, (2) demurrers, 
(3) pleas or answers in abatement, and (4) motions for specifica- 
tions shall be marked for hearing within six months and heard 
within one year after the filing thereof, or within such further time 
as the court may allow. Failure to take such action shall be a waiver 
of these pleadings. 


“Rule 34—New Rule 34 covers postponement for want of evidence 
and for absence of a witness. It is a combination of these subjects 
as presently covered by Rules 33 and 34. 


“Rule 36—New Rule 36 is apparently aimed to cause interroga- 
tories to be used by the parties at an early stage and long before 
the case is reached on the trial list. It has a new first paragraph 
which provides that interrogatories may be filed within one year 
after the entry of a case, or within such further time as the court 
may allow. 

“There has again grown up the practice of filing printed stock 
forms of interrogatories. One set for pedestrian cases, another for 
guest claims, etc. These are usually filed by insurance companies 
with the defendant’s answer. The new rule will not affect this 
practice. Other practitioners do not use interrogatories on blind 
fishing expeditions, but draft interrogatories only after careful 
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investigation of the facts, with each question drawn with the 
particular case in mind. This was the original purpose and practice 
of the discovery part of an old bill in equity. Such lawyers must 
watch out for the new rule. Interrogatories after one year will 
require leave of court. On the other hand, the court may well grant 
such leave when the questions are framed for the particular case. It 
is to be hoped that such leave may be ex parte, and not require full 
disclosure before an opponent as to what is being sought by the 
interrogatories. Rumor has it that the new rule is prompted be- 
cause some attorneys request the privilege of interrogatories for the 
first time at pre-trial. If such is the case, a more limited restric- 
tion of interrogatories to some time before pre-trial, except for good 
cause, would accomplish the purpose. 

“Rule 37—Perhaps it is overcautious, but under the present rule, 
I have wondered whether the affidavit and the interrogatories can be 
in one document when application is made to take a deposition out 
of the state. The rule provides: 

‘* * * The party applying for the commission shall file his inter- 

rogatories in the clerk’s office, give notice thereof to the adverse 

party, with a copy of the interrogatories, and file an affidavit of 
such notice in the clerk’s office.’ 
Is this like Rule 73, where it has been held that the bill of excep- 
tions must be filed in the Clerk’s Office before ‘notice thereof’ can 
be given to the adverse party? An affidavit that copies have been 
furnished to the adverse party at the time of application should 
suffice. 

“Rule 50—Arguments—The present rule limited arguments in 
cases upon the special jury list in Suffolk, and in cases removed by 
district courts to twenty minutes. The new rule restricts the argu- 
ment in all cases to thirty minutes, but the court may extend the 
time. Rufus Choate or Daniel Webster would have had a hard time. 
Possibly we do not do it so well. The court is supplying its own 
Major Bowes’ gong, so that it will appear administered with im- 
partial ennui. 

“Rule 77—makes a rule what is already a general practice, that 
the clerk notify the trial judge when a request is filed for a report 
of material facts. 

“Rule 96—covers the assignment of counsel and compensation 
therefor in first degree murder cases. It contains new provisions. 


(Compare Discussion Elsewhere in This Issue) 

“Rule 104—provides that procedure in proceedings for declara- 
tory judgments shall follow the usual practice rules in law or in 
equity. 

“Rule 110—covers custody with clerk of hospital records put in 
evidence. It is new. 

“Rule 121—has been a standing order since 5 October 1940. It 
covers default judgments against members of the armed forces. The 
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second paragraph restricts withdrawal of appearances for personal 
defendants. Problems of withdrawal of appearances have arisen, 
but they do not appear to be based on the wording of the rule.” 











IS RULE 23 A PITFALL? 

Any attorney who appears for the defense, and this includes far 
more than attorneys for professional insurers, is anxious that the 
judgment he may obtain for his client shall be an end to litigation 
on the subject. 

Under our present system every litigant, like the dog at common 
law, is entitled to one bite. But the question arises should he be 
entitled to a number of tries when he fails on the early attempts. 

When can a defendant close his files, and forget about witnesses, 
after he has a judgment? If the claim is bad on its face, must he 
go to trial with its expense, in order to be protected? The law has 
a method whereby legally invalid claims can be arrested without the 
expense of trial. It is by demurrer and by motion for judgment 
following a replication. 

Where a demurrer, on the grounds of no cause of action, is sus- 
tained to a declaration or a bill, and the plaintiff is given express 
leave to amend in the order sustaining the demurrer, and he chooses 
not to amend but allows the case to go to final judgment, the judg- 
ment is a bar to future litigation on the same subject.(1) The catch 
in this rule is the word “‘express”’. 

The second paragraph of Rule 23 provides: 

“If a demurrer is sustained, and leave to amend is not denied, 

a case shall be deemed ripe for final judgment or decree only after 
ten days from the sustaining of the demurrer, or such other time 
as the court may allow for amendment, and then only after the 
disposition of any motion to amend the pleading demurrer to, 
filed within such time. After the expiration of such time no 
motion to amend such pleading shall be filed without leave of 
court.” 

Following the explanation of this rule, in two cases(?) taken up 
right after the adoption of this rule in 1932, some of the bar assumed 
that silence of the court had, under Rule 23, the same effect as the 
court’s expressly giving the plaintiff “leave to amend” within ten 
days.(3) It was an expensive assumption.(*) Some of the bar still 


(1) Elfman v. Glaser, 318 Mass. 370, 373-377 (1943). 

(2) “The substance and effect of the rule are that a party plaintiff, to 
whose declaration or bill in equity a demurrer has been sustained, 
in the absence or waiver or order by the court, is allowed ten days 
within which to decide whether he can, or ought to, file a motion for 
amendment.”—Kaufman v. Buckley, 285 Mass. 83, 85 (1933); Robi- 
taille v. Morse, 283 Mass. 27, 35 (1933). 

(3) See: “Demurrers in Law Actions in Massachusetts—The Effect of an 

Order Thereon”, 19 Boston Bar Bulletin, No. 10 (November 
1948) 295. 
(4) Hacker v. Beck, 325 Mass. 594, 
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argue that there is no need to grant express leave to amend because 
of Rule 23. 

Within the past few weeks the writer had this experience. A 
declaration clearly stated no cause of action, and a demurrer to it on 
the grounds that the facts alleged did not state a cause of action was 
ordered sustained at the close of the hearing thereon. Counsel for 
the defendant left the court room only to grab his head when 
he reached his office; there to jump for the phone to request the court 
through the clerk to hold the case until morning. Then a telephone 
to plaintiff that defendant was asking the court expressly to give 
the plaintiff the ten days he has under Rule 23, within which to 
amend. Next morning, when the request was made of the court, 
the judge asked whom counsel for the defendant was representing; 
followed by the question as to why should the defendant care 
whether the plaintiff amended, since the plaintiff had the opportunity 
to file a motion to amend within ten days under Rule 23. 


The trial judge was finally convinced that “express leave” to 
amend, and the leave to amend under Rule 23 were not the same. 
The practice has been to assume that Rule 23 was designed to cover 
the situation where it is intended to give the plaintiff ten days to 
file a motion to amend, when such period was satisfactory to the 
Court and to the parties. It is an unsound assumption. 

The absurdity of the present rule is that “express leave to amend” 
should be given when the court and the defendant are certain that 
the plaintiff cannot possibly amend his pleading into a good cause of 
action—that leave should be granted when it is not meant, and 
when the plaintiff has no hope of amending. 

Should not Rule 23 be clarified so that it will not be a hidden 
pitfall for either party? A suggested redraft is attached hereto. 


G. K. B. 


Suggested Redraft of Second Paragraph of Rule 23 


If no special order is made by the court when a demurrer is sus- 
tained, the party whose pleading is held demurrable shall have ten 
days within which to file a motion to amend his pleading. After 
said period or the time specified in the special order, no motion 
to amend such pleading shall be filed without leave of court. When 
the court makes no special order concerning amendments, the per- 
mission granted by this standing rule shall have the same effect as 
a special order granting leave to amend within ten days. The case 
shall not be ripe for final judgment or decree until the time in the 
special rule or under this standing rule for filing amendments has 
expired, and then only after the disposition of any motion to amend 
the pleading demurred to, filed within such time. After the ex- 
piration of the leave granted by this rule or in the special order, 
no motion to amend such pleading shall be filed without leave of court, 
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CONGESTION, CONCILIATION, ARBITRATION 
AND THE BERKSHIRE EXPERIMENT 

The 28th report of the Judicial Council (87 M.L. 2, No. 4, 

Dec., 1952) in the course of discussion of congestion, lists 

the annual number of civil entries and the trials in the 

Superior Court from 1924 to 1952, as reported by the clerks 

of court, and the following suggestions appear: 

“The biggest fact that stands out from the figures is that con- 
gestion will never be cured, ... until... attacked at its source... . 
The problem is nation-wide and, in some other states they try experi- 
ments which have been effective. ... Nothing ever advances without 
experiment ... If we try them we shall learn something.” 

The Berkshire bar has taken the lead in an experiment. 


THE BERKSHIRE EXPERIMENT WITH CONCILIATION 


This movement, begun about three years ago, was described 
by Mr. Walter Donovan in an article in 35 Mass. Law Quar- 
terly for September 1950, 31. Ina note recently received from 
Mr. Donovan he says: 

“Our conciliation plan has been studied with great interest by 
several judges on the Superior Court. We have settled upwards of 
200 cases without trial and all large insurance companies have now 
agreed to use it and pay their share of conciliators’ fees. This 
ought to be given further attention.” 


ARBITRATION 


The bar in general appears to be unconscious of the arbitra- 
tion movement. They may learn something by reading the 
first article in the A.B.A. Journal for March 1953 by Judge 
Monk of the Superior Court in Los Angeles. Describing a 
recent conference in November on the subject, he says: 

“From a suprising number of substantial business men, in at- 
tendance at the conference, came expressions highly critical of de- 
lays and costs of litigation and indicating a willingness to consider 
arbitration more favorably in the future.” 

F.W.G. 





ASSIGNMENT OF COUNSEL FOR DEFENDANT 
IN CRIMINAL CASES 
As reported to the Association at the annual meeting in 
1951, President Sears, in September of that year, “submitted 
to the Chief Justice of the Superior Court, a list of about 150 
trial lawyers of experience who have expressed their willing- 
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hess to accept assignment from the Court to defend im- 
prisoned persons accused of capital offenses.” 

In December 1951, the Judicial Council, in its 27th report, 
pp. 26-29 (reprinted 36 M.L. 2 No. 4, December 1951) dis- 
cussed the problem of Assignment of Counsel in cases, other 
than Capital, pointing out, in the words of the Supreme 
Court, that “Every Court has power, if it deems proper, to 
appoint counsel where that course seems to be required in 
the interest of justice’, but that neither compensation nor 
expenses could be paid without statutory authority which 
now exists only in Capital cases. After discussing the law in 
various states, the Council said: 

“We do not think any mandatory statute should be passed creating 
a statutory right to assignment of counsel. The rights of defendants 
in this respect should, we believe, be left to the 14th amendment 
and the general rules of fairness described in Allen v. Com.* On 
the other hand, in serious cases, other than capital, when the court 
finds that the defendant should be represented by counsel and if he 
so desires but because of lack of funds or otherwise, cannot procure 
counsel, if competent counsel is unwilling to accept assignment in 
accordance with the earlier professional standards of service by the 
bar described by Chief Justice Chapman, we think the court should 
be authorized, in the exercise of its judicial discretion, to allow some 
compensation, or necessary expenses, or both, to be paid by the 
county as in capital cases, if approved and certified by the chief 
justice. 

“It is the practice of some judges of the Superior Court, when 
trying a criminal case in which the defendant is not represented 
by counsel to have the entire proceedings taken down by the court 
stenographer. We think that practice should be required in any 
felony case originally tried in the superior court, as in civil cases. 
We recommend the following: 


“DRAFT ACT 


“Section 1. Chapter 277 of the General Laws is hereby amended 
by inserting after Section 47 the following new section. 


“Section 47A. At any stage, whether in a district court or in the 
superior court, of a criminal proceeding other than capital and not 
within the final jurisdiction of a district court, in which the de- 
fendant is required by law, in the opinion of the court, to be repre- 
sented by counsel, the superior court may, under the circumstances 
and in the manner provided for capital cases by section 37A of 
chapter 276 and section 47 of chapter 277, assign competent counsel 
if the defendant desires counsel and is unable to procure counsel 


* 324 Mass. 358. 
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because of inability to pay for the services or otherwise and may in 
the exercise of judicial discretion if it is found necessary, allow 
reasonable compensation for such services or necessary expenses 
or both. Such compensation and expenses if approved and certified 
by the chief justice of the superior court shall be paid by the county 
within which the court sits as provided for capital cases in section 
37A of chapter 276 and sections 55 and 56 of chapter 277. In any 
felony case tried in the superior court, except a case tried on appeal 
after trial in a district court under sections 26 and 27 of chapter 
218 the proceedings shall be taken down by a court stenographer. 
The superior court may make rules for the administration of this 
section.” 

No legislation followed. Not even the cost of a brief before 
the Supreme Judicial Court can be allowed in such cases. 

In June 1952 the following carefully prepared report, in 
regard to capital cases, appeared in the “Bar Bulletin”. As 
it contains suggestions as to rules of court. As well as infor-. 
mation resulting from the committee’s investigation, it is 
reprinted so that the whole subject may be conveniently con- 
sidered by the bench and bar. F.W.G. 


Representation by Counsel Appointed by the Court in 
Capital Cases 


Report of the Committee of the Boston Bar Association 
Containing Suggestions as to Rules 


(Reprinted from the “Bar Bulletin” Vol. 23 No. 6, June 1952) 
To the Council of the Boston Bar Association: 


I. Your committee was appointed as a result of public interest in 
certain cases of convictions for murder in the first degree where 
petitions for executive clemency were pending. It was represented 
to the Council of the Boston Bar Association that in one or more of 
these cases there was reason for serious question as to the com- 
petence and diligence of the defense conducted by counsel appointed 
by the court. On May 17, 1951, the Council adopted a resolution 
providing for the appointment of a committee “to study the matter 
of representation by counsel as appointed by the court in capital 
cases and to bring in recommendations to the Council.” The under- 
signed were appointed as this committee. 

II. The committee has interpreted its mandate as requiring it to 
study generally the conditions which have governed the appointment 
of counsel and to make such suggestions as seemed to it advisable 
with respect to their improvement. It has not attempted, except 
incidentally, to examine the conduct of counsel in particular cases. 
The committee herewith submits its findings, conclusions and recom- 
mendations. 
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In view of the nature of some of its conclusions, the committee de- 
sires at the outset to say emphatically that they are not to be taken as 
applicable to all counsel who have appeared in capital cases as ap- 
pointees of the court. Many of them have served their clients with 
the highest devotion and skill. 


III. The statutory authority under which counsel are appointed in 
these cases is General Laws, Chapter 276, Section 37A, and 277, 
Section 47. Sections 55 and 56 of Chapter 277 are also significant. 

General Laws, Chapter 276, Section 37A provides that when 
a defendant is brought before a District Court on a capital 
charge, the Superior Court may assign counsel for the defendant 
upon his petition and may allow assigned counsel reasonable 
compensation. 

General Laws, Chapter 277, Section 47 provides that the 
court may assign counsel for a defendant under indictment for 
a capital crime. 

General Laws, Chapter 277, Section 55 permits the allowance 
of compensation to a counsel assigned to defend the accused 
“if he is otherwise unable to procure counsel.” 

Section 56 provides for the payment of the reasonable ex- 
penses of assigned counsel after approval by the justice sitting 
at the trial. 

Under this statutory authority the matter is governed by Rules 95 
and 96 of the Superior Court. 

Rule 95 of the Superior Court as amended provides that the 
Court may assign counsel for a defendant charged with murder 
who is unable to procure counsel and compensation can be al- 
lowed only if the charge is first degree murder. Assigned 
counsel must be a member of the Bar for more than 10 years. 
$100 may be allowed for services in the District Court and $1000 
for other services and expenses shall be limited to $100 unless 
further expenses are authorized by the Court. Counsel shall 
certify what payment, if any, he has received or been promised 
from any source. 

Rule 96 authorizes compensation for services of an expert. 

Of the province of the Superior Court acting under the authority 
just summarized, the Supreme Judicial Court said in Comm. v. Des- 
calakis, 246 Mass. 12, at page 26, “It is the manifest duty of the 
court to appoint competent counsel able to conduct a faithful and 
proper defense.” 

It is in the hope of making the performance of this duty easier 
and more certain of achievement that this report is presented. 


IV. Some light is thrown upon the magnitude of the problem 
by the number of cases in which appointment of counsel is made. 
Over ten years the total number of such cases was 141. These figures 
indicate the probable limits of the burden of responsibility upon the 
courts and upon the Bar. They do not affect its importance. In 
every one of these cases a life is at stake, 
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The committee’s study of the situation was made as follows: 

Every man in Charlestown prison who had been represented by 
counsel appointed during the last ten years in Suffolk and Middle- 
sex counties was severally interviewed under seal of confidence. By 
special permission of the Chief Justice of the Superior Court these 
interviews included the men then under sentence of death. No 
person was present at these interviews except the prisoner, the 
members of the committee and, in some instances, a prison chaplain 
or guard. Every effort was made to impress the men with the fact 
that individually they had nothing to gain or lose by answering the 
committee’s questions. 

The committee is well aware of the infirmities of statements of 
this character and would be prepared to discount any single state- 
ment. But where a very considerable number of statements are 
taken, and where, as was the case as to the first group interviewed, 
there had been no opportunity for consultation between the men 
seen, and where a very marked “pattern” emerges, it seems to the 
committee to be worthy of a certain degree of respect. This is par- 
ticularly true if the pattern is supported, as it is here, by the 
opinions of others having a general familiarity with the situation. 
The committee has already said that it recognizes fully that in many 
cases the appointment was properly brought about and that ap- 
pointed counsel met their professional obligations completely and 
did so with skill and devotion. It is, however, of opinion that the 
abuses to which it will call attention are not sporadic cases, but 
reflect such a prevalent and perhaps increasing trend as to require 
that every practical step be taken to eliminate or at least to minimize 
them. 

Following the interviews just referred to, the committee sought 
and obtained conferences with the District Attorneys of Middlesex 
and Norfolk Counties and with the First Assistant District Attorney 
of Suffolk County. In these Counties the majority of assignments 
of counsel occur. At these conferences the problem was discussed 
frankly and the impressions which the committee had thus far 
gained were stated and an opinion was sought as to the validity of 
these impressions. 

The committee was thereafter granted a long and productive 
conference with Chief Justice Higgins of the Superior Court, who 
was, it need not be said, already conversant with certain features of 
the situation. The committee must here express its deep apprecia- 
tion of the courtesy and cooperation of the Chief Justice and of the 
enforcement officers just mentioned. 

This report is predicated upon the joint study above outlined, 
together with individual discussions with informed lawyers, social 
workers and clergymen. 

The committee also made inquiry of the Attorneys General of 
each of the New England States, New York, Pennsylvania and 
Illinois as to how the problem is handled in those jurisdictions. It 
acknowledges gratefully the assistance thus obtained. 


———— 
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V. In the existing practice appointments as counsel are usually 
made upon the petition of the defendant. In many cases the com- 
mittee is convinced that the request so made traces back to direct 
solicitation by or in behalf of the lawyer whose assignment is re- 
quested. The solicitation may be directly of the accused or may be 
of his family or friends. Solicitation of employment is unhappily 
not unknown in other areas of our profession. But we are here in 
a field where it is peculiarly undesirable since in most instances it 
is exercised upon ignorant, bewildered, and frightened people in 
straitened circumstances faced with an emergency of the most 
extreme possible consequences. 

When a petition for the assignment of a named lawyer is pre- 
sented to the court its reception may vary as between judges, but in 
the absence of something very definitely indicating a contrary 
course, many judges are inclined to accede to what they believe to be 
the choice of the accused. Of this the committee will have something 
more to say. 


VI. The committee believes that, despite noteworthy exceptions, 
assigned counsel have in too many cases been more interested in the 
fee than in the client; that they have too often lacked proper pro- 
fessional devotion and have failed to make the thorough and arduous 
preparation which a capital case imperatively demands; and that 
in some instances they have conducted the defense in a manner 
marked by indifference, if not outright incompetence. In one case 
the committee is informed that when the defendant’s exceptions and 
appeal came on to be heard in the Supreme Judicial Court, counsel 
was not present although he was at the moment in the courthouse 
engaged in civil litigation. 

In another case the record shows that no motion was made for a 
new trial, no bill of exceptions prepared and no appeal taken under 
Gen. Laws, ch. 278, §33E. That statute gives to the Supreme Judi- 
cial Court the power to order a new trial in certain specified cir- 
cumstances “or for any other reason that justice may require.” The 
exercise of this authority by the Court in Commonwealth v. Coz, 
1951 Adv. Shts. 857, indicates how serious failure to take an appeal 
under this statute may be to a man convicted and condemned to 
death. 

VII. A disquieting feature of the pattern which emerged from 
the interviews with prisoners is the repeated assertion that in ad- 
dition to the fee allowed by the court further payments were 
obtained or extracted from the prisoner or his friends or family. 
In how many cases this has actually occurred the committee is unable 
to say, but it is apparent that such arrangement is wholly incon- 
sistent with the theory upon which counsel are appointed by the 
court. 

VIII. Without further expanding this statement, it will have 
become apparent that if the committee’s findings are at all well 
founded there is need for revising to some degree the existing prac- 
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tice of assigning counsel in capital cases. Before offering the com- 
mittee’s suggestions, something further should be said as to the 
background against which these suggestions are projected. 


1. The defense of a capital case is a major professional respon- 
sibility. It may involve decisions of the utmost consequence. 

2. Such defense does not, however, present professional difficul- 
ties beyond the powers of any experienced trial lawyer. Its special 
technicalities are not so abstruse to make their mastery unattainable 
by a well-trained counsel. This is said with some confidence by the 
committee each member of which has at some time been associated 
with the defense of a charge of homicide. 


3. The burden upon a busy lawyer, apart from the probable in- 
adequacy of the compensation, may be very severe. In the ordinary 
case it should not often be imposed and when imposed should be 
lightened by the provision of a competent junior who should not 
come from his senior’s office already to greater or less degree dis- 
organized by drawing off one of its principal members. The prac- 
tice of supplying assigned counsel with professional assistance is 
followed in some of the states whose officials were consulted by the 
committee. 


4. The Bar should, however, more fully realize and meet its 
responsibility in this class of cases. In Allen v. Commonwealth, 
324 Mass. 358 at 361, the court remarks that “formerly it was the 
custom of assigned counsel to serve without compensation as a part 
of their professional obligation.” The committee does not believe 
that in these days lawyers should be asked so to serve. But it 
does believe that it is their duty to serve when requested and that 
the amount of compensation should not, in these cases, be a primary 
consideration. Moreover, the Bar should recognize that there is no 
loss of professional dignity in the legitimate practice of criminal 
law; that there may be substantial rewards in training and reputa- 
tion; and that the adequate defense of persons accused of crime is 
a service not only to the accused but to the Commonwealth. It was 
the unanimous view of the officials consulted by the committee that 
their task is made easier when the defendant’s case is adequately 
represented. 


5. It is increasingly recognized by the courts and by society that 
a defendant accused of crime is entitled to competent legal repre- 
sentation and that his lack of money does not diminish that right. 
The nationwide recognition of this right which has been underlined 
by recent decisions of the Supreme Court of the United States has 
led in many jurisdictions to the creation of the office of a public 
defender paid by the state or county.* This might be one solution 


* The best account of a successful administration of the office of public 


defender appears in 25 Connecticut Bar Journal, No. 3, Sept. 1951, pp. 
263-283. 
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of the problem here considered, but for reasons not here elaborated, 
the committee believes that resort to the device of the public de- 
fender is, as yet at least, not desirable in Massachusetts. But its 
adoption will become much more likely if the situation believed to be 
here existing is not improved. 


6. In the Boston Metropolitan area the obligation of society to 
afford an adequate defense to indigent persons accused of crime has 
been partly met by the Voluntary Defenders Committee (financed by 
Community Funds) which over a long period has had a very dis- 
tinguished record and has won the commendation of those in and 
out of public life who know what it has done. It has, however, 
achieved its results only because of the sacrifice and devotion of an 
overworked and underpaid staff. It does not defend capital cases 
since a fee is involved. Without a substantial increase in the finan- 
cial support which it receives from the public, it cannot maintain 
its present service and any expansion is out of the question. 


7. It is generally accepted that the courts have the inherent 
power to require any member of the Bar to accept an assignment 
under the statute. Without enlarging upon the subject, the com- 
mittee is confident that no system wholly dependent upon this power 
will work satisfactorily unless formalized and prudently regulated. 


8. The committee is aware that the Massachusetts Bar Associa- 
tion has submitted to the court a list of lawyers of suitable experience 
who have express a willingness to accept from time to time assign- 
ment in these cases. The committee believes this to be a proper and 
highly commendable action which might well be initated by other 
associations of lawyers in the Commonwealth. The mere submission 
of such lists, however, does not solve the problem. It is suggested 
that the various bar associations could assist the judge in deter- 
mining the qualification of counsel under consideration for assign- 
ment. 


9. The committee is not very much impressed with the idea that 
substantial weight should be given to an expression of desire for 
the appointment of a specified lawyer on the part of the accused. 
It believes that in many cases the conditions under which such an 
expression is obtained rob it of any significance. In New York and 
Illinois, the rule is to deny a defendant to whom counsel is assigned 
any right to choose. See People v. Fuller, 55 Misc. 189 and People 
v. Wansker, 108 Misc. 84. 

We do not go so far as to say that the accused should be pre- 
cluded from expressing his preference, but we think that if any 
weight is to be given by the appointing authority to that preference, 
it should be taken into account only after it has become clear that 
all of the other criteria of a satisfactory appointment have been met. 
In such a situation, the court, if satisfied that the request was made 
under proper circumstances, may take it into consideration. 
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10. <A feature of the situation which has not attracted much at- 
tention pertains to representation when the defendant is first pre- 
sented to a District Court. This preliminary hearing may be of 
the greatest importance to the defendant. In many cases the de- 
fendant has not been represented by counsel. Under Gen. Laws, 
ch. 276, §87A, appointment of counsel for an indigent defendant 
presented in a District Court is authorized. A suggestion regarding 
such appointment is made below. 


11. In the opinion of the committee, it is desirable that the 
assignment of counsel be attended with as much dignified formality 
as may be reasonably adopted. To this end we suggest, both for its 
effect upon counsel and upon the public, that, while assignment shall 
continue to be made by the sitting judge, the assignment be given 
the weight of confirmation by the Chief Justice of the Superior 
Court. 


12. Finally, it is the committee’s opinion that improvement of 
the situation does not require legislation, but the desired ends may 
be accomplished by appropriate amendment of rules 95 and 96 of the 
Superior Court. 


IX. In the light of the foregoing, the committee recommends: 


1. Assignment of counsel shall be made before arraignment 
and shall continue to be made by the judge sitting in the session 
at which the defendant is arraigned; except that, if the de- 
fendant be brought before a District Court for examination 
upon charge of a capital crime, the assignment shall be made 
before such examination by any judge of the Superior Court 
sitting in the County or, in the absence of any such judge, by 
the Chief Justice of the Superior Court, or such Justice as he 
shall designate. 


2. No assignment in any case shall be valid until the same 
shall have been confirmed by the Chief Justice of the Superior 
Court. 


3. No assignment shall be confirmed unless and until the 
proposed appointee shall file with the Clerk of the Superior 
Court an affidavit to the effect: 

a. That neither he nor any person in his behalf has 
solicited such employment from the accused directly or 
through any of his friends or family. P 

b. That he has neither received nor been promised and 
that he will not accept any compensation for his services 
under the assignment other than that which may be allowed 
by the court. 


4. The court in making any assignment shall satisfy itself 
that the counsel assigned is fully qualified by training, experi- 
ence, reputation and character to discharge the responsibility 
imposed upon him by the assignment. 
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5. The court upon request of counsel who may be assigned, 
shall have power to appoint a junior to assist him in the prepara- 
tion for and the conduct of the trial of the cause and such junior 
shall become entitled to such compensation as the court may al- 
low. Such appointment shall be made under the same conditions 
as that of senior counsel, except that the court shall give weight 
to the latter’s recommendations. 

6. No assignment shall be made unless it shall be made to ap- 
pear in such manner as shall satisfy the court that the defendant 
is, in the absence of such assignment, unable to procure counsel. 


7. When an assignment is confirmed by the Chief Justice, 
he shall by formal communication advise counsel of the fact. 


COMMITTEE ON ASSIGNMENT OF COUNSEL IN CAPITAL CASES 


LARUE BROWN 
HERBERT B. EHRMANN 
THOMAS E. DWYER 


NOTE 


Compare proposed new rule 95 in the “Preliminary Report” of the 
Committee on Rules. 





The Uniform Commercial Code—Prepared by the American 
Law Institute and The National Conference of Commis- 
sioners on Uniform State Laws acting jointly and submit- 
ted to the States for adoption—House 1928 now pending 
before the Massachusetts Legislature. 

Statement in Support Submitted to the Committee on 
Judiciary. 

WALTER D. MALCOLM.** 
The justification for my appearing before the Judiciary 

Committee in support of the Proposed Uniform Commercial 

Code is that I have been a student of the Code for seven years 

and have drafted and assisted in drafting some of the sections 

of it. The reason for my study is that in 1946 I was appointed 
to a committee of the American Bar Association, the purpose 
of which was to study and follow the development of the Code 
and report on it to the Association. In 1947 I was appointed 


*The Code—House 1928 is a bill of 253 pages. 
**Mr. Malcolm’s qualifications for discussing the Code are exceptional 

as those who are familiar with his work will realize. His judgment 
about the Code is, therefore, of special value.—Editor. 
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chairman of this committee and I have served in that capacity 
to the present time. During this time I have attended upwards 
of thirty meetings and drafting sessions on the Code ranging 
in time from one to four days each. Correspondence on the 
subject in which I have engaged has been voluminous and has 
been with lawyers and other interested parties in many of the 
states of the United States. 

The American Bar Association itself is not one of the spon- 
sors of the proposed Code but under certain arrangements with 
the sponsoring organizations,* it customarily passes judg- 
ment on proposed uniform legislation. The role assigned to 
the committee on which I served was to perform the necessary 
detailed studies of the Code and file the necessary reports so 
that, first, the Section on Corporation, Banking and Business 
Law, and later, the House of Delegates itself of the American 
Bar Association, would have some basis for judgment reason- 
ably distinct from that of the Sponsors. Consequently, our 
committee assumed the role of objective and skeptical but open 
minded critics. 


A substantial number of members of the American Bar 
Association participated in the studies and many suggestions 
were made. To a substantial extent our committee functioned 
as a clearing house for these suggestions. We have filed several 
interim and progress reports and in January 1951 arranged 
and held two full days of hearings before the Editorial Board 
of the Code. In September 1951 the Council of the Section on 
Corporation, Banking and Business Law filed a semi-final 
report primarily for consideration by the House of Delegates. 
In September 1951 the House of Delegates voted without dis- 
sent to approve the Code. The various reports of our committee 
as well as those of other units of the American Bar Associa- 
tion working on the Code are matters of public record and 
most of them have been published and may be supplied to the 
Judiciary Committee if it so desires. 

In submitting this statement to the Judiciary Committee, I 
am doing so in my individual capacity because the procedures 
of the American Bar Association are such that it would not 
be possible or appropriate to submit such a statement as this 





*The National Conference of Commissioners on Uniform State Laws 
and the American Law Institute. 





OY 


WEIN 








THE UNIFORM COMMERCIAL CODE 49 
for approval or disapproval. However, my foregoing partici- 
pation in the study of the Code forms some basis for the pre- 
paration and submission of this personal statement. 


a 

The initial question may be asked,—Why should there be a 
Uniform Commercial Code? Persuasive arguments may be 
advanced that there should be no Code at all and that the 
attempt never should have been made to draft one. I have 
weighed this most fundamental issue carefully during the 
seven years I have been working on the Code project and my 
conclusion is that the arguments in favor of a Uniform Com- 
mercial Code for the forty-eight American states materially 
outweigh those against one. Without making any attempt at 
completeness, considerations leading to this conclusion include: 

The greatly increased size and complexity of the domestic and 
foreign commerce of the country. 

The substantial lack of uniformity in the commercial law of 
the several states and the resulting confusion, waste and inef- 
ficiency resulting from this fact. 

The fact that the practice of drafting and enacting uniform 
laws is already far advanced throughout the several states. 

The close inter-relationship between one commercial law sub- 
ject and another. 

The desirability of an overall and comprehensive approach to 
the entire field of commercial law to effect greater synthesis and 
coordination and offset the somewhat haphazard development of 
commercial law resulting exclusively from post hoc statutory and 
case law. 

The possibility of providing for flexibility within a code itself 
and thereby avoiding the risk of a too rigid legal system, which 
could be the greatest long range evil in a code. 

2. 

In the initial stages of the Code project a major decision of 
policy was (a) whether the Code should be framed closely on 
existing uniform and other acts and thus preserve organiza- 
tion and language with which the bench and bar and com- 
mercial community were familiar, or (b) whether the Spon- 
sors and Reporting Staff should feel free, while utilizing the 
hard core of active law in prior acts, to reorganize, revise, or 
rewrite such acts where it was believed the product would 
be improved by so doing. The Sponsors and Reporting Staff 
adopted the second view. My personal opinion is that this 
decision was sound and, in fact was unavoidable, once the 
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major decision was made to draft an integrated commercial 
code. Undoubtedly the new language in the Code will breed 
some confusion and some litigation. I believe that this will be 
substantially less than the uncertainty and confusion in exist- 
ing law which the Code will remove. 


3. 

Various types of analysis can be made of what is done by 
the Code. One type that has always been of interest to me and 
which was included in the Report of the Council of the Section 
on Corporation, Banking and Business Law is along the fol- 
lowing lines. A breakdown or classification of what is being 
done, using individual sections as convenient measuring units, 
indicates that approximately 10% of the sections of the Code 
are devoted primarily to titles, statements of scope, definitions, 
rules of construction and like mechanical rules designed to 
assist in the proper use of the Code; approximately 45% to 
restatements or revisions of prior uniform acts; approxi- 
mately 14% primarily to the integration of prior statutes 
dealing with bank collections and chattel security into compre- 
hensive articles dealing with these subjects; and the remain- 
ing 31% to the initial codification of mixed statutory and 
common law rules and commercial practices not previously 
codified, with some stating of new law in the process. 

In the case of the sections (45%) devoted primarily to re- 
statements or revisions of prior uniform acts, I have already 
indicated that the decision was made not to attempt to frame 
the Code tightly on the organization and language of exist- 
ing uniform acts, and that I agreed with this policy decision 
and, in fact, thought it was unavoidable. Although the 
decision made involves some uncertaintly in interpretation, 
and quite probably some resulting litigation, I believe that the 
portions of the Code devoted merely to restating or revising 
uniform acts represent a distinct improvement over prior acts. 

The 14% involves Articles 4 and 9 of the Code. Much of 
Article 4 is devoted to integrating into the Code many of the 
rules of the Bank Collection Code (now in force in eighteen 
states) and other statutes dealing with bank collections. 
Article 9 is primarily an integration of the many statutes deal- 
ing with secured transactions, e.g. chattel mortgages, condi- 
tional sale contracts, trust receipts and factors’ liens, In 
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addition to and as a part of this integration process, some gaps 
are filled in and new principles stated and some common law 
and commercial practices are codified. There is widespread 
agreement that such integration was badly needed. 

As above stated, approximately 31% of the sections of the 
Code are devoted primarily to codifying mixed statutory and 
common law rules and commercial practices not previously 
codified, with some stating of new law. Undoubtedly, there 
are strong reasons for continuing the traditional development 
of the law through the processes of the common law, the 
passing of statutes when needed and against promiscuous new 
codification. However, English and American jurisprudence 
has frequently found it necessary to coordinate and reorganize 
in statute form the somewhat haphazard rules that have 
developed at common law or by piece-meal statutory enact- 
ments. This is particularly true in the United States with its 
forty-eight state jurisdictions. Further, only one Article, 
namely Article 5 on Letters of Credit, deals with a subject in 
which there is no existing statutory law. In the areas covered 
by the other Articles, there already exists much statutory law, 
in many cases badly needing uniformity as between the vari- 
ous states. Consequently, substantially all of this new codifica- 
tion in the Code is on subjects already covered extensively by 
uniform acts or statutory law of some kind. While there is 
always a question of judgment whether a particular rule 
should or should not be codified, I think the decisions of the 
Sponsors on what to codify have been sanely and intelligently 
made. So far as new law has been stated, in major part this 
has been done to fill in gaps or to round out subjects developed 
or dealt with. 

4, 

In so far as it may be said that the Code involves innovations 
from the present organization of the commercial law, I hazard 
the guess that the major innovations, listed in order of impor- 
tance, are: 


The complete reorganization and integration of the law of 
secured transactions by Article 9. 

The segregation and statement in Article 8 of the law of invest- 
ment securities, applicable generally to bonds, stocks and like 
“investment securities.” 

In Article 2 on Sales, the “de-emphasizing” of title as the prime 
determinant of rights of the parties and in lieu thereof the state- 
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ment of specific rules with respect to the various steps in a sales 
transaction. 

The segregation and statement in Article 4 of the law of bank 
deposits and collections. 

The statement in Article 5 of the basic general rules of docu- 
mentary letters of credit. 
My own opinion is that each of these innovations represents 

an improvement in the organization of the law. 


5. . 

Flexibility in the Code to allow freedom of contract and 
continued expansion of commercial practices and mechanisms 
is clearly provided. The report of Professor Robert Braucher 
to the General Court indicates this important principle as fol- 
lows: 

“The underlying purposes and policies of the Code are set 

forth in Section 1-102: 

‘“(a) to simplify and modernize and develop greater pre- 
cision and certainty in the rules of law governing com- 
mercial transactions; 

‘“(b) to preserve flexibility in commercial transactions and to 

encourage continued expansion of commercial practices 

and mechanisms through custom, usage and agreement 
of the parties; 

(c) to make uniform the law among the various jurisdic- 
tions.” ’” 

“Other provisions of that same section make it even clearer that 
freedom of contract is the keynote. Definitions and formal 
requirements may not be varied by agreement; the rights of a 
third person are not adversely affected by an agreement unless 
he is a party to it or otherwise bound by it; and standards of 
good faith and due care may not be defined by an agreement in a 
manifestly unreasonable way. Otherwise the provisions of the 
Code are expressly subject to variation by agreement. In other 
words, a large part of the Code merely provides standard rules 
of agreement which the parties are free to adopt, modify, or 
reject.” 


ec 


6. 

The sponsors of any legislation are of vital importance. In 
the case of the Code they are of top quality, namely, the 
National Conference of Commissioners on Uniform State Laws 
and the American Law Institute. The former organization 
has drafted and sponsored many of the uniform acts now on 
the statute books of Massachusetts which acts constitute a 
major segment of our statutory law. I believe there is general 
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agreement that the quality of these acts has been high. The 
American Law Instiute has caused to be written and published 
the Restatements of Law on various subjects and these Re- 
statements have been accepted by the bench and bar as high 
quality, if not outstanding legal compilations. In the drafting 
of the Code these two organizations pooled their resources and 
have followed the same general techniques as were previously 
used in the drafting of prior uniform acts and the Restate- 
ments. Of course, the Code involved problems of greater scope 
and difficulty than any prior uniform act, and being proposed 
legislation, raises fundamentally different problems from 
those of the Restatements. My best judgment is that the Code 
measures up to the high quality of product each of its Spon- 
sors has heretofore produced. 


4 

The principal concern of friends of the Code, as well as 
critics, is the extent to which the Code includes undiscovered 
errors. In a project so vast there are bound to be some. Some 
of these may be expensive, troublesome and perhaps serious, 
before they are corrected. However, many measures and 
forces are at work to minimize this risk to the greatest extent 
possible. The Sponsors themselves have combed, revised, 
combed, revised and combed again to discover and correct 
errors. The groups of the American Bar Association follow- 
ing the Code have repeated the process. Individual bar associa- 
tions in Massachusetts and throughout the country have added 
their checking. Individual groups of specialists have concen- 
trated on particular areas, e.g. committees of counsel of the 
Federal Reserve Banks on Article 4; committees of specialists 
in securities markets on Article 8; a committee of the Bankers 
Association for Foreign Trade on Article 5. Law schools are 
using the Code as a form of comparative text. Further, now 
that the Code is actually being considered by the various 
legislatures, an ever widening circle of students and critics 
are applying themselves to the Code. An Editorial Board of 
the Sponsors is organized and prepared to consider 
important problems that may arise from any source and twice 
this winter has met and voted some changes which in turn 
are communicated to all legislatures considering the Code. 
Thus the results of the legislative process and studies result- 
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ing from the same, are available and will be made available 
to each legislature through the Editorial Board and through 
the Commissioners in each state. 

In Massachusetts, House 1928 provides that if enacted it 
will become effective July 1, 1954. This affords a substantial 
time to get adjusted to it and equally important, one other 
session of the legislature to pick up any deficiencies that may 
be discovered, in Massachusetts or in any of the other 47 
states. The Judiciary Committee and, in fact, the Legislature 
as a whole, may be reluctant to take “on faith” all the detailed 
parts of this important legislation. Of course, they should 
satisfy themselves as much as they reasonably can on the Code 
as a whole and on individual parts. But insofar as some 
element of faith is involved, truly this is more a matter of 
faith in the interests and talents of the entire country, at 
least so far as the detection of errors is concerned. Literally, 
the Code now is receiving the critical attention of the appro- 
priate groups of the entire country. To the extent that faith 
is necessary, the base on which it rests is very broad. 


8. 

I urge the enactment of House 1928. Having in mind the 
deferred effective date, prior to which deficiencies, if any, may 
be corrected, I believe the Code is ready for enactment now. I 
hope it will be in this session. 


Respectfully submitted, 
WALTER D. MALCOLM. 
March 10, 1953. 
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FEDERAL INCOME TAX LIENS, MORTGAGES— 
AFTER ACQUIRED PROPERTY—AND INTER- 
PRETATION OF FEDERAL STATUTES 


The editor has received letters requesting discussion of 
these liens as clouds on titles—especially mortgage titles. At 
present we can do little more than call attention to some 
practical aspects which may be unfamiliar, leaving fuller 
discussion, perhaps, to a future issue. 

Although there was a Federal tax lien law as early as 1866, 
ch. 184, the modern Federal income tax lien stems from 
1913 when the 16th Amendment of the United States Consti- 
tution was adopted. In Suffolk, there have been liens found 
back to 1921. Since 1946, there has been a considerable in- 
crease annually with a total of about 575 in 1951. In 1952, 
there may have been a few less. 


A hasty examination indicates that there are two Federal 
cases which are most frequently cited. Mertens Law of 
Federal Income Taxation, Volume 9, s. 54.47 and following, 
has a discussion on the subject. 174 AR 1380 note, 1383 note 
and 1405 note also have some material. 

Prior to 1931, there was a Federal income tax lien statute, 
which by amendment in 1936 is now 26 USCA s. 3670-3679 
inclusive (26 USCA of 1934, ss. 1560-1569). This statute 
refers exclusively to Federal income tax liens. 

In 1931 by public law 862, referred to as 28 USCA, ss. 901- 
906 was enacted and as amended in 1948 is now substantially 
28 USCA 2410. It created a procedure to quiet titles, fore- 
close mortgages and liens. Citations should be verified. 

The two Federal cases above referred to are Metropolitan 
Life Ins. Co. v. U. S. 107 Fed. 2nd, 311 decided by the Sixth 
Circuit in 1939 by a 2 to 1 opinion. The majority consisting 
of Judges Allen and Hamilton, held that property held by a 
purchaser from a mortgagee under a Michigan mortgage 
(which is a lien only) but containing a power of sale to fore- 
close without court proceedings and given before, but exercised 
after, the recording of the lien, was still subject to the lien. 

The other case is Glass City Bank v. U. S. 326, U. S. 265 in 
1945, holding that the lien attaches to after-acquired property. 
Justices Rutledge, Frankfurter and Douglas dissented. 
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These cases raise questions which have not yet, apparently, 
been decided as to Massachusetts where a mortgage carries 
the legal title instead of a mere lien. The questions are more 
than moot: Our correspondent writes,— 


“I am informed that one of the large Boston offices recently fore- 
closed one of their mortgages on which there was one of these tax 
liens, and in the Land Court proceeding to take care of the Soldiers 
& Sailors Civil Relief Act, named the Federal Government as a party 
and served on them. I further understand that the Federal Govern- 
ment took the position that they were not interested in any state 
court action, and would not be bound thereby. 

“As the decisions now stand on the existing Federal statute, it 
appears that there is no doubt that a prior mortgagee has priority 
as to the Federal judicial sale proceeds, but that protection does not 
seem to eliminate the question as to the marketability of these titles 
and the possibility and danger to a bank which might have a lot of 
foreclosures of these titles. 

“In the second case which I have cited, you will find that in the 
state foreclosure, the bank bought the property in for less than 
its mortgage debt, and when the property was sold again in the 
Federal judicial sale, the court decreed that the bank was entitled 
to an upset credit of the amount of its mortgage debt. The difficulty 
of the existing procedure seems to be that a bank might have 
difficulty in disposing of property which it bought at a state fore- 
closure sale while the threat of a second judicial sale existed. Up to 
the present time, I have not found any decision covering the situa- 
tion where at the state foreclosure sale, a third party purchased the 
property. Certainly bidders at state foreclosure sales are not going 
to be encouraged if it is going to be possible to have property put up 
at a later Federal judicial sale, but supposing that that occurred, 
there is a neat question whether the disinterested purchaser at the 
state foreclosure sale is subrogated to the mortgagee’s rights or 
what if any, protection he does have. 

“With the Federal government slapping these tax liens on much 
more frequently than ever occurred before, I think there is no doubt 
but what this is a subject which ought to be fully explored and 
clarified. 

“T was asked today by a bank conveyancer, what protection mort- 
gagees have if these Federal income tax liens affect after-acquired 
property unless an examiner runs every grantor.from the date of 
the statute to see if any lien has been put on prior to the grantor 
taking title. 

“In your article which we are all awaiting with interest, I hope 
you will give us the necessary answer.” 

This pleasantly flattering, but somewhat exaggerated, sug- 
gestion as to our ability to give such an answer recalls the 
story of Lord Chancellor Westbury who, as Sir Richard Bethel, 
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before his elevation, had been a leading chancery barrister 
and very positive in his opinions when they were sought by 
solicitors. On being asked how he could be so positive without 
any doubts, he replied, “I am paid for my opinions, not for 
my doubts.” 

Not being paid, we will state our opinion, our doubts and 
the possible solution of the doubts and invite discussion. 

First, in our opinion the Federal lien should not, and does 
not, interfere with a Massachusetts mortgage prior to the 
recording of the lien or the title acquired on foreclosure under 
the customary power of sale, of the title in fee which the 
mortgagee has under Massachusetts law. Second, in our opin- 
ion the lien does not attach to after-acquired property con- 
trary to Massachusetts law. Our reasons for these opinions 
are stated by Judge Arant of the Sixth Circuit in the Metro- 
politan case and by the opinion of Justice Rutledge in the 
Glass City Bank case concurred in by Justices Frankfurter 
and Douglas, when applied to Massachusetts mortgages and 
its recording system for titles which can be relied on. 


Second, our doubts—those opinions are dissents, but seem 
persuasively applicable to Massachusetts law and fact. Like a 
good many dissents which have later become law these dis- 
senting opinions seem sounder in their analysis and judgment 
than the majority opinions which seem to us dogmatic state- 
ments without convincing analysis. . 


Third, the possible solution of the doubts—the sounder ap- 
proach of our state courts and of the Federal court in the 
First Circuit to the interpretation of Federal statutes, sug- 
gested in the opinions referred to as follows,— 


Judge Arant said,—(107 Fed. 2nd at p. 314-15) 

“The lien of the United States involved herein was based upon 
an income tax, not a property tax, and attached only to ‘property 
and rights to property, whether real or personal, belonging to’ the 
tax debtor. R.S. Sec. 3186, U.S.C., title 26, Sec. 1560, 26 U.S.C.A. 
S. 1560. Since the tax debtor’s interest was subject to appellant’s 
mortgage when the tax claim accrued, the majority concedes that 
the tax lien upon the property involved herein was subordinate to 
appellant’s mortgage. See 5 Paul and Mertens Law of Federal 
Income Taxation, Sec. 47-51.—29 L.Ed. 1024. No attribute of 
sovereignty of the United States can increase the interest of a 
property owner. See Trust Co. of Texas v. United States, D.C., 3 
F. Supp. 683. The court agreed that title depended on state law. 
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“Unless the Congress has power to take the property of one person 
to pay the tax debt of another, this question must be answered in 
the negative. But even if Congress has such a power, I am neverthe- 
less of the opinion that it had no intent to exercise it when it pro- 
vided that a tax lien should attach merely to ‘property and rights to 
property, whether real or personal, belonging to’ a tax debtor.” 


Justice Rutledge said (326 U.S. at p. 260) 


“I am unable to find in the applicable statutes the clear expression 
of Congressional intent which I think is required to extend the tax 
lien to after-acquired property. Under s. 3670 the lien is imposed 
as to taxpayers delinquent after demand ‘upon all property and 
rights to property, whether real or personal, belonging to such 
person.’ By s. 3671 the lien arises, unless another date is fixed by 
law, ‘at the time the assessment list was received by the collector’ 
and continues ‘until the liability for such amount is satisfied or 
becomes unenforceable by reason of lapse of time.’ Nothing in these 
sections gives any indication that Congress intended the lien to 
reach after-acquired property. The language used, whether in s. 
3670 or in s. 3671, is fully satisfied if the lien is held to attach to 
property belonging to the taxpayer as of the time the lien arises. 
Had Congress intended to reach not only every description of prop- 
erty then owned by the taxpayer, but also every species which might 
later come into his hands, clearer words than ‘all property’ and 
‘belonging to’ were readily available to express this purpose. The 
harshness of the consequences, not only for the taxpayer but for 
others dealing with him, which this case dramatically exemplifies, 
gives reason beyond the ambiguity of the language used for thinking 
there was no such intent.” 


These opinions about income tax liens point to the larger 
question of growing importance in the interpretation of fed- 
eral statutes which conflict with state statutes or a long 
established state law—in other words local self-government— 
the question discussed in our October issue in connection with 
the federal branch savings bank case. The dissenting opinions 
above quoted illustrate this growing threat to local govern- 
ment and the disruption of the affairs of the people of the 
states with unjust results. This subject is again discussed 
below. 


THE APPROACH TO INTERPRETATION OF STATUTES DELEGATING 
POWER. THE LESSON OF THE ENGLISH “HENRY VIII 
CLAUSE”. 


The extension of delegated powers in England today is 
strikingly illustrated by the following description of the 
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“Henry VIII Clause” in Prof. Keeton’s recent book “The 
Passing of Parliament” (pp. 24 and 738). 

“The procedure by means of which the departments take 
powers to amend the constitutive act, or any other act, is 
usually included in what is known as the ‘Henry VIII Clause’, 
significantly named, not only from the most powerful English 
king, but also from the Statute of Proclamations which con- 
ferred upon Henry, alone of English sovereigns, the power 
to make proclamations with full legislative force” (p. 24). 


“It has been said that the Departments have shown very great 
ingenuity in emancipating themselves from Parliamentary control 
over the subordinate legislation which they issue.—The principal 
device is for the draftsman to include in the act conferring a grant 
of legislative power, a further power to amend the act itself.— 
Instances have been known in which the Departments have sought 
more extensive powers by this device than Parliament was originally 
prepared to concede.” 

In other words England seems to have revived its own 
lack of freedom of the 17th century when the powers of the 
Tudors were so abused by the Stuart kings as to cause not 
only the revolt known as the “revolution of 1688” in England, 
but the emigration to America and the founding of our free 
institutions, in other words the beginning of our “glorious 
heritage” which is orated about but the story of which is 
generally forgotten today, even in America. Today England 
appears to be governed largely by a new bunch of kings 
called “bureaucrats” instead of “Stuarts”. 


Compare all this with what has been happening in this 
country. We have no “Henry VIII clauses”; but similar re- 
sults may come about through uncritical judicial decisions or 
opinions by judges. 

We respectfully suggest that our “only security is the con- 
stant practice of critical thinking” by our courts in the inter- 
pretation of Federal statutes in these days of expanding 
Federal power. Such power cannot be “appeased”. If our 
dual system of government is to survive, the language of 
statutes must be challenged judicially as well as by the bar. 
Congress should be forced to be explicit in unmistakable 
statutory words when, as and if, it really intends to exercise 
whatever power it has to violate the great American principle 
of local self-government under our constitution, 
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It was to call attention to this fact that the article on the 


branch savings bank case, in our October issue, was written.* 
In the McHugh case 326 Mass. 249 the court quoted (at p. 265) 


the statement of the Supreme Court of the United States that 


“In construing federal statutes enacted under the power conferred 
by the commerce clause of the Constitution the rule is that it should 
never be held that Congress intends to supersede or suspend the 
exercise of the reserved powers of a State, even where that may be 
done, unless, and except so far as, its purpose to do so is clearly 
manifested.” 

In the article by the late Walter Armstrong on “The In- 
creasing Importance of State Supreme Courts’, referred to in 
our December issue p. 24, note, he said: 

“A great State Supreme Court construing the Federal Constitu- 
tion, in a case where there is no binding precedent, will not merely 
engage in a guessing contest as to the view the Supreme Court of 
the United States will take, but will arrive at its independent con- 
clusion and state its own views. If this feeling of independence 
comes to pervade the State Courts to as full an extent as I believe 
it will, we have a right to expect from them great opinions ex- 
pounding the Federal Constitution—opinions that will challenge 
the attention of the nation and materially influence the development 
of constitutional law.” F. W. G. 





In Youngblood v. U. S. 141 Fed. 2nd 912, at p. 914, the “Court of 
Appeals for the 6th Circuit said, “A State’s right to safeguard 
muniments of title to land within its borders should not be lightly 
denied on a strained assumption that Congress meant to impeach 
that right.” The court sustained a requirement that the collector 
should provide a description. 


A CARD INDEX FOR FEDERAL LIENS 
Such an index has been prepared in Norfolk County, we under- 
stand and also in Suffolk. It certainly seems advisable and does 
not seem to require a statute. 


FEDERAL AND GIFT TAX LIENS 
While the lien for these taxes under U. S. Code Title 26 § 827 and 
§ 1009 is divested by a bona fide sale, the hequirement for recording 
in Massachusetts under G. L. C. 36 § 24 and St. 1952 c. 245 does not 


*In the lecture on “Freedom under Law” quoted in 35 M. L. Q. No. 
2, May 1950, Lord Justice Denning said: “the trouble ... is that an 
official who is the possessor of power often does not realize when he is 
abusing it. Its influence is so insidious that he may believe that he is 
acting for the public good when, in truth, all he is doing is to assert his 
own brief authority . The Jack-in-office never realizes that he is being a 
little tyrant.” 
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seem to apply to these liens under Detroit Bank v. U. S. 317 U. S. 
329. Fortunately these liens are limited to ten years. 

If any one wants to contribute anything more of this serious 
lien problem, please do so. F. W. G. 





TIDE-LANDS AGAIN—TWO LETTERS TO SENATORS 


(Printed as a reminder to land owners and 
their advisors of a federal cloud on title.) 


March 2, 1953 
Hon. Hugh Butler, 
Chairman Senate Committee on 
International and Insular Affairs 
Room 224, Senate Office Building, 
Washington, D. C. 


Dear Sir: 

I understand from Mr. Bidwell, who testified before your 
Committee the other day, that members of your Committee 
would like professional opinion from Massachusetts in regard 
to the effect ofthe so-called tide-lands opinions. I submit my 
opinion for your information. 

With the greatest respect for the Court and appreciation 
for its problems and responsibilities, I know as all lawyers 
know, that even the ablest judges sometimes make mistakes, 
and in my judgment, the majority opinion of six to two in 
the California case! and that of a bare four to three in the 
Texas case,? are extraordinary and erroneous. I submit that 
they weaken the structure of our government under which 
we have grown great and strong, and that they have clouded 
the title, not only to submerged lands, but as the minority of 
justices said, the reasoning of the majority applies to all the 
property in the country and especially in the original thirteen 
States of which Massachusetts is one of the oldest. 

In writing this letter I am not attacking the Court. I am 
simply discussing two opinions of great public importance, as 
I have done repeatedly in print, because it has always been 
part of the function of American lawyers to discuss such 
opinions, not only in court, but before legislative bodies and 
in legal periodicals, when serious questions are raised relating 
to the government of the Republic. 
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We are not interested in oil here, as we have no oil, but we 
are concerned with our ancient rights of property, which date 
back to 1629, which were recognized by the Courts and every- 
one else, without question, until these strange opinions. I am 
aware that the people of the United States and many lawyers 
do not yet fully realize what the Court did to them and their 
ancient rights by those opinions, but the Bar generally is 
gradually waking up to the fact that more than oil is involved. 

Not one of the original thirteen States was a party to the 
proceedings. Massachusetts has never had her day in court in 
support of her ancient title. The story of that title from the 
Charter of 1629 was told in detail in the Massachusetts Law 
Quarterly for March 1950, a copy of which was sent to all 
the members of Congress at that time. I enclose a copy for 
the information of your Committee. I also enclose a copy of 
the “Quarterly” for July 1952, containing my answer to Presi- 
dent Truman’s veto message of last year.* Yet the majority 
of the Court said that Massachusetts and her citizens did not 
own their sea land without hearing or discussing her muni- 
ments of title, in a case to which she was not a party, and in 
spite of the grants in the Royal Charters, the famous fore- 
shore ordinance of the Colony in 1647, the story of land claims 
in the Continental Congress under the Articles of Confedera- 
tion, the confirmatory clauses in the Constitution of the United 
States, the volume on Massachusetts land titles published in 
1801 by James Sullivan, a former Supreme Court Judge, later 
Attorney General and Governor of Massachusetts, the leading 
supporter in Massachusetts of Thomas Jefferson, and the first 
President of the Massachusetts Historical Society founded in 
1791, and the subsequent affirmance of his statements as to 
the Treaty of 1783, by Mr. Justice William Johnson, for the 
Court, in Harcourt v. Gaillard, 12 Wheaton, 524 (at page 526) 
—a case which was not ever mentioned (and perhaps not 
known to the Court) in the California and Texas cases. 


The first ten amendments were first proposed in the Massa- 
chusetts ratifying Convention of 1788 to accompany ratifica- 
tion, and I say without qualification, that, as a matter of 
historical fact, Massachusetts would never have ratified the 


* See also 36 M. L. Q. No. 1, p. 13, May 1951 and Mr. Wait’s article 
p. 17 and No. 2, July 1951 pp. 29-37. 
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Constitution except for reliance, especially, on what became 
the 10th Amendment. If any one doubts this, I suggest that 
they read the debate in the Massachusetts Convention of 1788, 
the largest of all the Conventions—containing about 364 
members. The debate is printed in a separate volume now 
before me, and also in Elliott’s Debates. The Massachusetts 
men believed in their rights of property; we still believe in 
them here and we think the American people believe in them 
and do not yet know what the majority of the Court has done 
to them. 

As Roscoe Pound said, “We have to take our law from 
the Court but thank God, not our history!” 

Almost one hundred years ago, Massachusetts defined its 
territorial limits to “one marine league from extreme low 
water mark.”’ That was not an extension, but a limitation of 
the ancient title seaward. 

Having made the dictum that the original states which 
existed before the United States was born, had no title, al- 
though none were parties*, the majority of the Court then 
“lifted itself by its boot straps” and said, therefore, the later 
States had no title because they came in under the “equal 
footing” clause**. I respectfully submit that the majority 
opinion is based on mistaken facts, mistaken law and mistaken 
vision, and that it would split a marine league from the un- 
questioned property rights of the people of Massachusetts. I 
think that everything should be done as soon as possible to 
correct this unfortunate error of the Court. 

I consider it the professional duty of every lawyer to warn 
every purchaser or mortgagee of property of the Federal 
cloud which the Court has suddenly created by an opinion 
based on an invented doctrine of ‘Federal need” in the minds 
of Federal officials—a doctrine which would apply, as the 
dissenting justices suggest, to all property—iron or other 
mines, etc. and the crops in Iowa, if some future Federal 
officials or Congress so decided, so that they could take it with- 
out compensation. The Constitution was framed and ratified 
to put reasonable restraints on the inevitable human itch for 
power and more power in the central government, and the 
majority of the Court has now done exactly what the Massa- 
chusetts men in the Convention of 1788 feared the central 
government would do and which they intended to restrain by 


* 332 U. S. at p. 31. 
** U.S. v. Texas 339 U.S. at pp. 715-720. 
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the Tenth Amendment. The 18th Century, “founding fathers” 
in the ratifying Conventions were more conscious of the 
dangers of power and thought more deeply about them than 
people do today when they dislike all restraint and seem to 
think the “founding fathers’ were ‘‘moss-backs” except for 
the purpose of political, or post-prandial, oratory. People 
in this country in recent years have been drifting on slogans 
rather than thinking for the long haul and “posterity” as the 
“founding fathers” did. 

Pardon the length of this letter which expresses strong 
convictions. If I am considered a “reactionary” or an “ex- 
tremist,” so be it: I don’t mind, but I suggest some thinking 
about what and who is “reactionary” or “extreme.” 

The House of Delegates of the American Bar Association 
and the Executive Committee of the Massachusetts Bar 
Association, composed of thoughtful lawyers, have consistently 
supported the Bill to reaffirm the titles of the States. 

Yours respectfully, 
FRANK W. GRINNELL. 





TIDELANDS AND THE JURISDICTION 
OF THE COURT 


A Second Letter 
Hon. Hugh Butler, 


Chairman, Senate Committee on Interior 
and Insular Affairs, 


Dear Sir: 

Supplementing my letter of March 2nd, as to the cloud on 
the title of submerged lands of Massachusetts, I submit the 
following discussion of the majority opinions of the Supreme 
Court. 

If A has a house and land under a clear title, running back 
for 300 years, no Court or anyone else can take it away and 
decide that he has no title, without having him before the 
Court as a party to the suit, with an opportunity to prove his 
title. In other words, the Court must have jurisdiction of A 
and his property before it can decide the question. Without 
such jurisdiction a decision or statement by a Court on the 
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question would seem unwarranted and illegal, so far as A 
and his title are concerned. Otherwise, no one’s property 
would be safe. 

If that is so as to an individual, how can the “Tidelands” 
opinions be legal as to the titles of the original 13 States, 
when none of them were before the Court, with a chance to 
prove their titles? 


The Court began in the California case, by saying 

“We cannot say that the thirteen original Colonies separately 
acquired ownership” (see 332 U.S. at p. 31). 

In later opinions, still without having any of those States 
before them as parties, they expanded the “we cannot say” 
to more definite statements that they did not have title and 
that although the United States did not have title, yet as part 
of their doctrine of federal need and of “paramount dominion” 
the United States had all the rights which make up title. 
These statements made by the majority in the face of the 
repeated dissents, first of two justices in the California case 
and then of three in the Texas case, seem unwarranted and 
not binding on any of the States that were not parties to the 
suits. Each can legally challenge their binding force in any 
Court in which the question may arise. 

With all due respect to the Court and its members, the 
action of the Government and of the majority of the Court 
seems a very peculiar proceeding in the name of law, with 
all the symptoms of “arbitrary” rather than judicial, action, 
following what I believe to be mistaken reasoning and inter- 
pretation of the facts of our Constitutional history. The 
result is that a cloud has been created which it will be the 
duty of each State Government to contest on behalf of its 
citizens when, as and if, the government brings suit against 
it. Any individual land owner affected can also contest the 
cloud. 

On the “American Forum of the Air” yesterday, Senator 
Kefauver said, as others have said, that members of Congress 
were trustees of Federal land and could not give them to the 
States, but re-affirmation of the historic boundaries of the 
States which have been clouded in the manner above described, 
would not be “giving away” anything belonging to the United 
States. I respectfully suggest that members of Congress 
are also trustees of the great trust of the “glorious heritage” 
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of our Constitutional government. When, by a mistaken 
judicial dictum not binding on the States and the American 
citizens of those States, a cloud has been created on their 
property, it seems a part of their function as trustees, to 
remove the cloud which, if not removed will hang over those 
States and their people for many years to come. This seems 
to be a condition which can, and should, be cured by Congress 
—not by a compromising statute but by an unqualified recog- 
nition of the historic boundaries of the States which were 
respected by the United States ever since the Federal govern- 
ment was created in 1788, until these strange majority opin- 
ions. 
Yours respectfully, 
March 28, 1953. Frank W. Grinnell. 


TO MASSACHUSETTS LAWYERS AND LAND OWNERS 

If you want this Federal cloud removed from Massachusetts 
land titles, write to your Senator and representatives in Con- 
gress to support the bill to re-affirm the historic boundaries 
of the States. We understand that the committees of the 
Senate and of the House, after hearings, have both reported 
in favor of reaffirmation*. 

March 28, 1953 F.W.G. 








THE ADVANTAGES OF PROFIT-SHARING PENSION 
PLANS FOR SMALL BUSINESS—A MODERN 


DEVELOPMENT 
By HERMAN SNYDER 


The advantages of deferred compensation plans are well 
understood and accepted today by large corporations and big 
business generally. It is realized that an approved method is 
thus presented for tax savings which may be applied towards 
retirement benefits for the labor force (including key execu- 
tives) at a very low net cost to the employer. The fact that 
such a plan can have even greater advantages for small com- 
panies is not so well understood. Accordingly, deferred com- 





*We are informed that one commentator on the air ridiculed a 
reference by a member of Congress to the fact that the title of Massa- 
chusetts dated back to the charter of 1629 granted by Charles I. We 
respectfully suggest that if that commentator had inherited a farm 
in New England, of which there are still a good many with the title 
reaching back to a royal grant in the 17th or 18th century, he would 
change his tune and not be so silly. 
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pensation plans are, as yet, rarely to be found where they 
could often be of the greatest value. It is believed, therefore, 
that a brief analysis of the deferred-compensation profit- 
sharing trust will help to indicate its many uses and advan- 
tages for the small, as well as the very large, business concern. 

A deferred-compensation profit-sharing plan is one which 
provides retirement benefits—usually at age 65—out of cur- 
rent profits. If the plan is qualified, i.e., meets the require- 
ments of Section 165(a) of the Internal Revenue Code, con- 
tributions made by the employer are deductible under the 
federal and most state income tax laws. Since these contribu- 
tions come off the top of profits, they represent a relatively 
small net cost to the employer in the framework of today’s 
tax structure. Employees’ benefits are not taxed until received 
or made available and then, generally, on the basis of long- 
term capital gain.* Finally, the income of the trust itself will 
be tax-free, if properly drafted and administered. 

In the case of smaller corporations, the ownership of the 
company may be in the hands or control of a few persons, 
often members of the same family unit. Yet these owners 
may, themselves, be directly benefited under the plan. For 
they will ordinarily be employees of the corporation, and, 
therefore, properly includible as participants in the retire- 
ment and insurance benefits of the trust. And since the rate 
of participation is normally tied, in part or even in whole, to 
the amount of compensation, the eventual benefit to be enjoyed 
by such key executives is often not inconsiderable. Of course, 
the trust must not discriminate in favor of executives, but 
they are fully entitled to participate, and it is well recognized 
that their pension or insurance benefit will be larger precisely 
because their rate of compensation is greater. 

From the point of view of the stockholder-officer, a way is 
provided for escape from the treadmill set in motion by high 
corporation and personal-income tax rates. When increased 
profits must be paid out in the form of dividends, a small 
fraction of the original whole finds its way into the hands of 
the principal stockholders. And even when profits can be paid 
out to executives as additions to salary or as bonuses, personal 
income taxes skim off most of the cream. 


* Section 165(b) I.R.C. 
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What then is the objection to a plan which can provide 
excellent savings and insurance protection for the owners of 
the business while offering the twin benefits of tax advantage 
and improved employer-employee relations? The principal 
objection usually raised is that a small enterprise cannot be 
committed to a fixed yearly obligation which might, in some 
years, be extremely burdensome. The answer to this objection 
is simple. It is not necessary to be committed to an obligation 
which is burdensome. Under a properly drafted deferred 
profit-sharing plan, contributions will be required only when 
profits are made. 

The enterprise must, of course, have some history of profits 
or a sound basis for anticipation of future profits, so that the 
plan is not obviously lacking in qualities of permanence. 
Assuming, however, that the plan seems reasonably calculated 
to have permanence, the formula may be worked out so as to 
tap a percentage of profits over and above a fixed base, thereby 
safeguarding the profit return in profitable years, while 
obviating the necessity of any contributions when profits are 
below the base set by the employer.* Thus, some plans fix a 
percentage—e.g., 5 or 10%—of all net profits over $25,000.00 
as the formula for contribution. Under such a plan, all con- 
tributions will come out of profits ordinarily subject both to 
normal and surtaxes. Taking into consideration state taxes 
also (and omitting the excess profits tax), the net cost to the 
employer will be about 40c of each dollar contributed. If 
excess profits taxes are also a factor, the net cost becomes a 
much smaller fraction of the gross contribution. Now if the 
stockholder-owners themselves participate in retirement 
benefits, it becomes apparent that the cost factor in deferred 
profit-sharing plans becomes relatively unimportant when 
measured against their advantages. 

A brief look at the skeleton of a deferred profit-sharing 
plan may serve to highlight some of these advantages. 


* Under a recent decision of the Tax Court, the formula can be amended, 
without Bureau approval, so as to provide for a smaller percentage 
of profits. EL. R. Wagner Mfg. Co., 18 T. C. No. 76. Incidentally, a 
larger contribution than that called for by the formula will not be 
deductible unless the plan is first amended. McClintock-Trunkey Co., 
19 T. C. No. 42. The Commissioner has just announced his acquiescence 
in the Wagner case (IRB 1953-3). 
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1. Eligibility. Considerable flexibility is allowed in setting 
eligibility requirements. Service up to 5 years may be 
required, and part-time or seasonal workers may be ex- 
cluded. Age limitations may be fixed pretty much at the will 
of the employer, provided no discrimination results. A typical 
eligibility provision may require that an employee, in order 
to participate, shall be not younger than 28 nor older than 
55 and have been in the permanent employ of the company 
for 2 years prior to the inception or any anniversary date of 
the plan. 


2. Coverage. A plan may qualify if it benefits 

(a) 70% or more of all employees (excluding temporary 
and seasonal employees, or those who have not yet worked 
the minimum length of time specified in the plan). 

(b) 80% or more of all eligible employees provided that 
70% of all employees are eligible. 

(c) Employees in a special classification set up by the 
employer, and found by the Commissioner to be -non-dis- 
criminatory in favor of officers, stockholders, supervisory or 
highly-compensated employees.* 

Under (c) the trust may be limited to clerical help, or 
salaried employees, or an administrative and executive group, 
or, indeed, any department of the business if no discrimina- 
tion, in the statutory sense, results. 


3. Vesting Provisions. The plan may provide for a vesting 
period before any interest vests in a participant. For example, 
there may be a waiting period of five years, after which time 
the employee acquires a 10% interest each year until 100% 
has been reached. With such a provision, one whose employ- 
ment terminated before 5 years had elapsed from the date of 
commencement of participation, would forfeit all benefits. If 
employment terminated on the 10th year, a 50% interest in 
benefits would vest. The provision for vesting would not, of 
course, apply in the case of death or total disability. 

Incidentally, forfeited accounts may be redistributed among 
the accounts of remaining participants under a profit-sharing 
plan. 


4. Contribution. Ordinarily this will be by the employer 
only under a deferred profit-sharing plan. As explained above, 
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the formula should ordinarily call for a percentage of net 
profits calculated on the basis described in the instrument. 
While most profit-sharing trusts are based upon recurring 
contributions, there is no generally recognized formula for 
the creation of a profit-sharing plan and neither the statute 
nor the regulations undertake to provide one.* 

It should be remembered, however, that in a profit-sharing 
plan, the maximum deduction allowed for contributions is 
limited to 15% of the total compensation of participants in 
the plan. 


5. Allocation of Benefits. The plan must describe a definite 
formula for distributing contributions to employees or their 
beneficiaries. Typically, an account is set up for each partici- 
pant. Each participant may, for example, be credited with 
1 unit for each completed year of service, and 1 unit for each 
$100.00 of compensation paid during the preceding fiscal 
year. The amount of each share wil! be determined by dividing 
the employer’s annual contribution by the total number of 
participant units, and multiplying the resulting quotient by 
the number of units of the participant. Formulas may be quite 
varied, so long as they are not discriminatory. 


6. Retirement Benefits. A “normal” retirement date— 
usually 65—may be set up by the plan. Benefits will then 
begin and will usually be paid by the trustee in the manner 
directed by the retiring participant. Provision may also be 
made for early retirement. 


7. Insurance and Investments. The trustees are generally 
given broad powers of investment. These powers include the 
right to invest part of the account of a participant in a policy 
of life insurance. Generally, not more than one-third of the 
account is invested in life insurance, and, indeed, the insurance 
companies will ordinarily not accept more than this propor- 
tion. 


*1.R.C. Section 165 (a) (3) (A) (B). 
* Lincoln Electric Company Employees Profit-Sharing Trust v. Com- 
missioner, 190 F. 2(d), 326, reversing 14 T. C. 598. (U.S. Ct. of Ap- 


peals, 1951). In this case, a single lump sum contribution was held 
sufficient. 
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The insurance covers the life of the participant and, though 
payable to the trustees in the first instance, will be paid by 
the trustees to the beneficiaries designated by the participant. 
Recent rulings of the Bureau suggest that where ordinary 
life insurance is purchased by the trustees, it may be wise to 
prohibit a right of designation of beneficiary until two years 
of participation have elapsed.* Where, however, Endowment 
or Retirement Income policies are purchased, the right of 
designation may be exercisable at once. 


Finally, with respect to life insurance, it must be borne in 
mind that the term insurance factor is taxable to the employee 


‘as income. This amount is, however, relatively insignificant. 


And it is vastly outweighed by the fact that, in effect, the gross 
premiums are deductible by the corporation. It is, perhaps, the 
only way in which a corporation can derive tax benefits from 
the purchase of insurance on the lives of employees. 


This outline, though but a skeleton, may serve to illustrate 
some of the benefits of the deferred profit-sharing plan. 
Stabilization of employment relations is obvious. In the case 
of small business concerns there is the vitally important factor 
that the owners of the business are usually key executives 
and, as such, entitled to participate in the plan. It can be 
demonstrated, as a matter of ordinary arithmetic, that in 
such instances, the over-all cost of the plan to the owners of the 
business would approximate no more than one-third or less of 
the gross contribution made by the company. 


Limitations of space prevent an analysis of the many 
ancillary and subsidiary benefits which can be made avail- 
able to the businessman. Consideration of the tax-free nature 
of the trust income may suggest some unusual benefits. Again, 
it may be possible, by proper draftsmanship, to arrange the 
financing of a funded buy-sell stock agreement. These are 
but hints of possible advantageous results derivable from a 
good plan. 


The guiding principle in the creation of a sound plan has 
been thought to be the necessity of non-discriminatory treat- 


* Letters of Deputy Commissioner and Head of Pension Trust Branch 
(8-1-52 and 10-7-52). Prentice-Hall Pension and Profit Sharing, 
Section 1070. 
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ment with respect to officers, stockholders, supervisory and 
highly-paid employees. The need for caution in this connec- 
tion has sometimes led to hesitancy in the adoption of a plan 
lest it fail of qualification, or, on the other hand, a leaning- 
over-backwards approach in draftsmanship, thereby forfeit- 
ing many of the possible advantages for the owners of the 
enterprise. The recent decision of Kintner v. U. S., 107 F. Sup. 
976, D. Montana, 1952, is interesting in this connection since 
it holds that, if a profit-sharing trust complies with Section 
165 (a) (A) (i.e., covers 70% of all employees or 80% of 
eligible employees if at least 70% are eligible), the question 
of discrimination is not involved and the court will not even 
attempt to ascertain whether the plan is or is not discrimina- 
tory. This decision has been hailed as eliminating the need for 
considering the whole question of discrimination in the draft- 
ing of profit-sharing plans.* It would be well, however, to 
take a somewhat more guarded view of the Kintner case, for 
the analysis adopted by the court seems to us at least question- 
able. Nevertheless, the over-all advantages of this type of 
plan far outweigh the problems of discrimination. Moreover, 
with proper treatment, such problems can be avoided without 
adverse results to the employer. 

The main obstacle to widespread acceptance of the pension 
trust idea has been the fancied necessity of a fixed, and some- 
times onerous, commitment. It has been seen that the ghost 
of the fixed commitment is laid to rest by the deferred profit- 
sharing plan. The profit-sharing idea has its limitations, of 
course, but for the small business, it presents an ideal intro- 
duction into the field of retirement benefits. It is the responsi- 
bility of the lawyer to be aware of its advantages for his 
clients and their employees. Once the bar is properly in- 
formed, the growth of this useful device should be rapid 
indeed. 

HERMAN SNYDER, 
73 Tremont Street, Boston 


* See, for example, Research Inst. of America, Bulletin of December 
12, 1952. 
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SALES AND TRANSFER OF “DORMANT” CARRIER 
CERTIFICATES OF PUBLIC CONVENIENCE 
AND NECESSITY 
By JAMES JULIAN WEINSTEIN 
When the Federal Motor Carrier Act was enacted in 1935,! 
provisions were made for assignments and transfers of the 
operating rights of motor common and contract carriers. 
Negotiations could be made freely between Sellers and Buyers, 
subject only to the approval by the Interstate Commerce Com- 
mission? and then only if more than 20 vehicles were involved 

in the transaction.? 

In Massachusetts, under its Motor Carrier Act of 19384 
and prior to Statutes 1948, Chapter 616, such transfers were 
consummated between the parties and approval by the Com- 
mercial Motor Vehicle Division of the Department of Public 
Utilities was granted as a matter of course so long as the pro- 
posed transferee was fit, willing and able to perform the 
transportation service called for by the Certificate of Public 
Convenience and Necessity as a common carrier or the Permit 
as a contract carrier. 

A great many certificates were issued under the Federal 
and State statutes as a result of the “grandfather” provisions 
which guaranteed to every carrier a franchise commensurate 
with his bona fide operations on the crucial date when the 
legislation took effect. Through the course of the years it was 
only natural that many carriers woud go out of business leav- 
ing their operating rights as a valuable asset to be disposed 
of by its owner. Usually the sale of his franchise was the 
last act of the moribund carrier after selling his motor 
vehicles, his other equipment, and closing down his terminal. 
It was probable that a substantial period of time would pass 
before he would look around, at his convenience, to sell his 
Certificate or Permit at whatever price the traffic would bear, 
depending of course how anxious a Buyer wanted or needed 
his operating rights. But by this time his so-called “rights,” 


(1) Interstate Commerce Act, Part II, (49 U.S.C. 301 et seq.) (49 


Stat. L. 543). 
(2) I.C.A. Part I, Sec. 5 (2) (a). 
(3) 1.C.A. Part I, Sec. 5 (10). 
(4) Gen. Laws (Ter. Ed.) Chap. 159 B, Sec. 11. 
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long inactive and disused, had become what the Interstate 
Commerce Commission has called “dormant.” 

It was under these circumstances that many disturbing 
problems arose, together with evil practices and abuses. 

It is a well known fact in the transportation industry that 
the traffic will always move in any given area because of the 
great number of motor common carriers in the business. Thus, 
if one motor carrier should drop out of business for even a very 
short period of time, the traffic will automatically be moved by 
other existing and competitive common carriers. After a brief 
period, then, the traffic is absorbed by those competing carriers 
remaining in the field who may even expand their equipment 
and facilities to handle the freight of the carrier who went 
out of business. If thereafter, especially months later, the 
old operating rights are purchased by a new person or by a 
powerful existing common carrier and revitalized into active 
competition for the old traffic, it is easily seen that the competi- 
tive situation is violently disrupted to the detriment of all 
these carriers which took up the slack and eventually to the 
public. 

To prevent this abuse in the motor transportation industry 
the Interstate Commerce Commission within the past few 
years has adopted a policy of denying transfers of operating 
rights where the Vendor’s operations have been so infrequent 
as to amount to “dormancy.’’® 

The Massachusetts Legislature at about the same time 
amended its Statute to carry out the same principle and 
imposed the first limitation on the right to transfer or sell 
a Certificate or Permit. It was enacted (Stat. 1948, ch. 616, 
sec. 1) that 

“No certificate and no permit shall be transferred except in 
connection with the bona fide sale to the transferee of the busi- 
ness of the transferor who shall not thereafter for a period of at 
least one year hold any certificate (or permit) containing 
authority similar to that so transferred.” 

The Massachusetts amendment was upheld and construed 
for the first time by the Supreme Judicial Court in two recent 


(5) 1.C.C. Regulations Part 179, 8 F.R. 12486 Chrichton-Purchase-C. 
Lewis Lavine, Inc. 35 M.C.C. 661, LaMere and Conroy-Purchase-Ziffrin, 
55 M.C.C. 501, Herrin Purchase-Mobile, 58 M.C.C. 59, Kenosha Auto 
Transport-Purchase-Curtis Keal, 57 M.C.C. 443. 
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cases. No longer should the State regulatory agency approve 
any more transfers or assignments of “dormant” operating 
rights. In order to effect a transfer of a Certificate of Public 
Convenience and Necessity as a common carrier, or of a 
Permit as a contract carrier, the Seller (or transferor) must 
be able at the time of the sale to turn over to the Buyer (or 
transferee) a “going-concern” carrier business, in actual, bona 
fide operation as a part of the negotiations for the operating 
rights. 

The facts in the A. B. and C. case were as follows: Prior to 
June 1949 the operations of the Seller (transferor carrier) 
were extensive in nature. It owned and operated 35 trucks in 
active use. On or about June 1949 the principal in the corpora- 
tion was ordered by his physician to retire from active busi- 
ness. Accordingly, between Jfine and November 1949 the 
carrier sold all of its equipment except one old truck and closed 
down its facilities. Between November 1949 and March 1950, 
if the carrier did any business at all under its certificates, it 
was only fragmentary and occasional in nature. In March 
1950, it negotiated the sale of its three certificates to three 
transferees. The precise question before the Court, therefore, 
was whether after November 1949 the Company had any busi- 
ness as a motor carrier which could be sold bona fide and in 
connection with which the certificates could be transferred. 

In the companion case, decided by the Supreme Judicial 
Court at the same time, the facts showed that the Selling 
carrier, a one-man trucking business, had kept his one truck 
but started up a refrigeration service business. Whatever calls 
he got from shippers, he passed along to other carriers to 
serve. Eight months later he negotiated the sale of his Certifi- 
cate of Public Convenience and Necessity and applied to the 
Department of Public Utilities for approval of the transfer. 

In both cases the Department of Public Utilities ordered the 
approval of the transfers. But on appeal to the Supreme 
Judicial Court by competing motor common carriers to chal- 
lenge the ruling, the Court reversed the Department and set 
aside their order. The single Justice ruled the Statute required 


(6) A.B. and C. Motor Transportation Co. Inc. et al v. Department of 
Public Utilities, and DiNapoli Co. et al v. Department of Public Utilities, 
1953 A.S. 151 decided January 30, 1953. 
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that the bona fide sale must be of a business. No amount of 
good faith (in negotiating the sale) can make up for the 
absence of a business. The full Court upheld the finding and 
ruling of the single justice. It put the emphasis in each and 
every case upon the actual business. It ruled that the Depart- 
ment of Public Utilities, when they stated in their report that 
it did not matter whether or not the business transferred was 
substantial, was clearly in error. 

The law is thus definitely established that operating rights 
which have been allowed to lapse into a state of dormancy and 
inactivity cannot thereafter be sold or transferred. However, 
this does not mean that such certificate or permit is auto- 
matically revoked. The denial of the approval to transfer does 
not deprive the Seller the right to re-establish operations of 
its own, if it is successful thereafter in securing again the 
traffic it once enjoyed. But by this time there are many forces 
working against him, not the least will be the Commercial 
Motor Vehicle Division of the Department of Public Utilities. 
Upon its own motion or upon complaint by existing other 
motor carriers a public hearing, after proper notice, will be 
held for this “dormant’’ common or contract carrier to show 
cause why his franchise should not be revoked, especially after 
60 days have elapsed without transportation service to the 
shipping public. 

Thus we find both the Federal and State regulatory agencies 
for motor carrier transportation making their weight felt in 
their continuous efforts to carry out the fundamental policies 
of their respective Statutes. They are charged with fostering 
sound economic conditions in the industry and among the 
motor carriers engaged therein in the public interest. By 
insisting that bare operating rights without a going carrier 
business is of no benefit to the public, the Department of 
Public Utilities at one stroke is protecting the existence of 
active and competitive common carriers, preventing the 
trafficking in property that is not to be considered a com- 
modity of trade, and stabilizing the transportation industry. 
Each case will undoubtedly have to be decided upon its own 
peculiar facts. But a long step forward has been taken in 
curing the abuses that existed in the industry and in permit- 
ting new competition only if the present or future public con- 
venience and necessity require such new service. 

Boston JAMES JULIAN WEINSTEIN, 
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APPELLATE PROCEDURE UNDER THE UNIFORM 
CODE OF MILITARY JUSTICE 
By ROBERT A. FORMAN* 

With the enactment of the Uniform Code of Military Jus- 
tice! (hereinafter referred to as the Code), which became ef- 
fective May 31, 1951,2 a completely new appellate procedure 
was established for the review of courts-martial. Even to the 
many members of the bar who have been familiar with 
military law through personal association, the new system will 
be largely novel. It is the purpose of this article to set forth 
the statutory provisions governing appellate review as well 
as to explain the methods of compliance therewith. 

Before considering appellate review in the services, it is 
necessary to comment briefly on the court-martial, the trial 
court. The Code created three types of Courts-martial, the 
summary court, the special court, and the general court.? Each 
has specified jurisdictional limitations.4 Those cases which 
are forwarded to Washington, D. C., for appellate review are 
generally all general courts-martial,> and special courts- 
martial in which a punitive discharge has been adjudged.® 
It is these with which we shall concern ourselves. As a practi- 
cal matter, review of all punitive discharges imposed whether 
adjudged by general or special courts-martial proceeds along 
the same route. (The Department of the Army no longer 
utilizes special courts-martial to adjudge punitive dis- 
charges.)*? Therefore, we can limit the scope of this discussion 
to review of general courts-martial. 

Perhaps one other qualifying feature should be noted before 
discussing the machinery of the review procedure in its most 








* Of the Institute of Military Law; First Lieutenant, Judge Advocate 
General’s Corps, United States Army; LL.B., Boston University, 1950; 
Appellate Government Counsel, Office of The Judge Advocate General 
of the Army. 


. 50 USC secs. 551-736. 

. Executive Order 10214. 

. Art. 16, UCMJ. 

See Arts. 18, 19, 20, UCMJ. 

. Arts. 66(b), 69, UCMJ. 

. Art. 65(b), UCMJ. 

. Special Regulation 22-145-1, Change 1, 21 May 1952. 
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important aspect. General court-martial judgments which do 
not impose a sentence, as approved, which affect general or 
flag officers, or a death penalty, or the dismissal of an officer, 
cadet, or midshipman, or confinement for one year or more, or 
a dishonorable or bad conduct discharge, are not reviewed 
by a board of review® unless such action is directed by The 
Judge Advocate General? (including the General Counsel of 
the Treasury Department for the Coast Guard). Nor do such 
cases become reviewable by the United States Court of 
Military Appeals unless certified thereto by The Judge Advo- 
cate General.1° These cases are reviewed, in the usual in- 
stance by the Examination Branch of the Military Justice 
Division in the Office of The Judge Advocate General of the 
Army for legal and factual sufficiency. 


Those cases which result in sentences, as approved, affecting 
general or flag officers, or imposing the death penalty, or ex- 
tending to the dismissal of an officer, cadet, or midshipman, 
or imposing a punitive discharge, whether suspended or not, 
or imposing confinement for one year or more are auto- 
matically reviewed by boards of review.1! Reviews are more 
extensive than normal civilian intermediate appellate review 
as the board of review has the power to weigh the evidence, to 
judge the credibility of witnesses, and to determine contro- 
verted questions of fact.12 The Code provides for the estab- 
lishment of boards of review composed of not less than three 
officers or civilians who must be members of the Federal bar 
or of the highest court of a State of the United States.13 


An accused has a right to be represented by counsel before 
the board!4 and before the United States Court of Military 
Appeals.15 If an accused requests counsel, the Services pro- 
vide him with a qualified lawyer free of charge. Civilian 
counsel may represent an accused, but the Government does 


8. Art. 66(b), supra. 

9. Art. 69, supra. 

10. Art. 69, supra, see post. 

11. Art. 66(b), supra. 

12. Art. 66(c), UCMJ. 

13. Art. 66(a), UCMJ. 

14. Art. 70(c) (1), UCMJ. 
. Idem. 
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not bear this expense.!® Even if an accused does not request 
counsel, a lawyer must be furnished to him when the Govern- 
ment is represented by counsel,17 or when The Judge Advocate 
General has certified his case to the United States Court of 
Military Appeals.1§ 

In accordance with Article 70 of the Code, which provides 
for appellate counsel, The Judge Advocates General have 
established Government Appellate Divisions and Defense 
Appellate Divisions. Each division is staffed with officers, all 
of whom are members of the bar.19 The names of the divisions 
suggest their duties. It is the duty of the Government appel- 
late counsel to represent the Government before the boards of 
review and the United States Court of Military Appeals when 
directed to do so by The Judge Advocate General.?° Appellate 
defense counsel are obliged to represent an accused when 
requested by an accused, and in the other instances set forth 
above. Further, appellate defense counsel are available to 
assist civilian counsel when one is employed by an accused 
upon request of the accused. 

Keeping in mind the duties of appellate counsel and the 
functions of the board of review, let us follow the processes 
of review, which can best be illustrated by use of a hypo- 
thetical case. Let us assume that Private John Doe has been 
convicted by a general court-martial of robbery and that he 
has been sentenced to a dishonorable discharge, forfeiture of 
all pay and allowances, and confinement at hard labor for 
five years. Review of his case by a board of review is auto- 
matic.21 However, having been advised of his right to appel- 
late defense counsel, Doe has requested to be so represented. 
Along with the certificate that he desires appellate counsel, 
there are forwarded to Washington three copies of the record 
of trial?? which contain a verbatim transcript of the proceed- 
ings of the court-martial.2* One copy is sent to the board of 


16. Art. 70(d), UCMJ. 

17. Art. 70(c) (2), UCMJ. 

18. Art. 70(c) (3), UCMJ. 

19. See Art. 27, UCMJ; Art. 70, supra. 

20. Art. 70(b), UCMJ. 

21. Art. 66(b), supra. 

22. Manual for Courts-Martial, U. S., 1951, par. 91a, p. 156. 
23. Idem, par. 82b, p. 133; Art. 54(a), UCMJ. 
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review, one copy to appellate Government counsel, and one 
copy to appellate defense counsel. The burden of going for- 
ward before the board of review is on the accused. Upon 
receipt of the record of trial, appellate defense counsel has ten 
days in which to prepare and file an assignment of errors. 
Upon receipt of the assignment of errors, appellate Govern- 
ment counsel likewise has ten days in which to prepare and 
file a reply to the assignment of errors.2+ The issue having 
been joined, the case is then ready and set down for oral argu- 
ment before the board of review. Counsel for Doe has the 
right to opening argument as well as the opportunity to rebut 
the Government’s position. After the hearing, the case is 
taken under advisement by the board of review. Then comes 
its decision which we shall assume affirms the findings and 
sentence in the Doe case. Notification of this decision is 
transmitted to Doe.25 


The next step in the appellate review is one which was 
unknown prior to the enactment of the Code. Before explain- 
ing the mechanics of the procedure adopted to effect its pur- 
pose, mention should be made of the establishment and consti- 
tution of the United States Court of Military Appeals. The 
statutory provision creating this Court is Article 67 of the 
Code.26 The Court is comprised of three judges appointed 
from civilian life by the President with the advice and consent 
of the Senate. Each judge is appointed for a term of fifteen 
years, however, the present court members have been ap- 
pointed for terms of five, ten, and fifteen years so that in the 
future one term will expire every five years. A judge is eligible 
for reappointment and receives a salary of $17,500 per annum. 
No more than two of the judges may belong to the same politi- 
cal party. Judges may be removed only for neglect of duty or 
malfeasance in office, or for physical or mental disability. 
Some indication of the relative stature intended for the Court 
of Military Appeals is the express Congressional mandate 
which empowers the President, when one of the judges of the 
Court is unable to peform his duties, to appoint a judge of the 





24. See Rule VII, Uniform Rules of Procedure for Proceedings in and 
before Boards of Review. 

25. Manual for Courts-Martial, U. S., 1951, par. 100c, p. 170. 

26. 50 USC 654. 
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United States Court of Appeals to fill the office until the dis- 
abled judge can resume his duties. The present judges are: 
Chief Judge Robert E. Quinn, ex-Governor of Rhode Island 
and former Chief Justice of the Rhode Island Superior Court; 
Judge George W. Latimer, formerly an associate justice of 
the Supreme Court of the State of Utah; and Judge Paul W. 
Brosman, formerly dean of Tulane University Law School. 

Review by the Court may occur in three ways. 

First, there is a provision for mandatory review.?7 The 
Court must review cases in which the death sentence has been 
imposed (and affirmed by a board of review), and it must re- 
view cases involving general and flag officers where any part 
of the findings and sentence have been upheld by the board of 
review. At this writing two cases involving the death sentence 
have been affirmed by the Court,28 while three others have 
been argued and are awaiting decision. An example of a case 
in the latter category which must be reviewed by the Court 
is the recent court-martial of Major General Robert Grow. 

The second vehicle by which cases come before the United 
States Court of Military Appeals is upon certification by one 
of The Judge Advocates General.?9 In cases where The Judge 
Advocate General disagrees with the decision of a board of 
review, whether the finding be affirmed or reversed, he may 
certify issues present in the case to the Court for its decision. 
He may certify issues to the Court even though he agrees with 
the board, to have a final pronouncement by the Court. Per- 
haps the certification method is most analogous to the pro- 
cedure whereby the Supreme Judicial Court renders opinions 
to the General Court when requested to do so. It is possible 
for a case to reach the Court upon certification of some issues 
and for a grant of review on other issues.?° 

The third way, and the most common way, in which review 
of the case by the Court is obtained is upon a petition for grant 
of review.*! It will be assumed that Private Doe is utilizing 


27. Art. 67(b) (1), UCMJ. 

28. United States v. Hunter, USCMA ,decided 17 October, 1952. 
United States v. Long, USCMA ydecided 17 October, 1952. 

29. Art. 67(b) (2), UCMJ. 

30. See e.g., United States v. Zimmerman, 2 Court-Martial Reports 66. 

31. Art. 67(b) (3), UCMJ. 
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this provision to gain review. In order to invoke jurisdiction 
in this mode, Doe must file his petition for grant of review in 
military channels within thirty days after receiving notifica- 
tion of the board of review’s decision.?2 When appellate 
defense counsel receives Doe’s petition for grant of review, 
counsel has thirty days in which to file the petition with the 
clerk of court.23 Under present practice a brief in support of 
the petition may be filed therewith. In the brief questions 
of law only may be advanced.*+ Appellate Government counsel 
then has fifteen days after the filing of appellant’s petition 
in which to file a reply in opposition to the petition for grant 
of review and the brief accompanying said petition,?® if any. 
A grant of review is then discretionary with the Court,?® and 
the Court’s action must be taken within thirty days after the 
receipt of these pleadings.?7 It is readily apparent that this 
procedure is similar to the writ of certiorari presented to the 
United States Supreme Court. In Private Doe’s case we shall 
assume that review has been granted. When the Court grants 
review, it may grant review on all or some of the issues raised 
by Doe, or it may very well frame an issue not raised in Doe’s 
petition. Appellant’s counsel then has thirty days in which 
to file a brief on issues specified by the Court.?8 The Govern- 
ment has twenty days thereafter in which to file a brief.*® 
Oral argument will be heard after the filing of the briefs. As 
is the procedure before the boards of review, appellant is en- 
titled to opening and closing argument. Arguments are limited 
to forty-five minutes unless the time is extended by leave of 
Court.4® At this stage all is complete except for the decision 
of the Court. When the decision is published, a party may 
move for a rehearing or modification.4! It should be noted 


32. Art. 67c, UCMJ; Manual for Courts-Martial, U. S., 1951, par. 100c, 
p. 170. 

338. USCMA, Rules of Practice and Procedure, Rule 22. 

34. Art. 67(d), UCMJ. 

35. Rule 21. 

36. Art. 67(b) (3), UCMJ. 

387. Art. 67(c), UCMJ. 

38. Rule 41. 

39. Rule 41. 

40. Rule 44. 

41. Rule 46. 
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that an accused has the right to petition for a new trial on the 
grounds of newly discovered evidence or because of fraud on 
the court.42 The Court of Military Appeals may, in its opinion, 
affirm the case in toto, affirm in part, reverse and remand, 
except in cases where there is insufficient evidence to support 
the findings, in which case the charges must be dismissed, or 
reverse and order the charges dismissed in other instances at 
the pleasure of the Court.*? The final stage of appellate review 
having been concluded, the order promulgating the final dis- 
position of Doe’s case may be published.*+ 

Decisions of the Court of Military Appeals and of the boards 
of review of the various services are currently being published 
in volumes entitled, “Court-Martial Reports.”45 The publica- 
tion is issued under an arrangement between The Judge Advo- 
cates General and the Lawyers Co-operative Publishing Com- 
pany, Rochester, New York. At this writing three volumes 
have been printed and distributed. For further knowledge of 
the body of law being created under the Code, it would be 
advisable for members of the bar to read from the published 
decisions of the boards of review and the United States Court 
of Military Appeals. In this connection the writer has ob- 
served numerous instances wherein civilian counsel represent- 
ing accused at a court-martial have seemed totally un- 
acquainted with pertinent military decisions. There is no more 
excuse for this unpreparedness than there is for an incomplete 
preparation in any state or federal court. 


The new military appellate procedure has resulted in a 
tremendous amount of litigation. The following figures are 
offered by way of illustration.4® From 31 May 1951, the effec- 
tive date of the Code, through 30 May 1952, the Army boards 
of review have received 7,261 cases; the Navy, 4,647 cases; 
the Coast Guard, 124 cases; and the Air Force, 2,504 cases; 
for a total of 14,536 cases. During the same period 814 cases 


42. Art. 78, UCMJ. 

43. Art. 67(e), UCMJ. 

44. Manual for Courts-Martial, U. S., 1951, par. 107, p. 175. 

45. Cited as: CMR 

46. The statistics are taken from the Annual Report of the United 


States Court of Military Appeals and The Judge Advocates 
General of the Armed Forces. 
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were docketed by the United States Court of Military Appeals. 
The breakdown on this number is as follows: 5 cases requiring 
mandatory review; 57 cases certified to the Court; and 755 
petitions for review. A total of 113 of these petitions for 
review were granted. It must be remembered that the above 
figures have greatly increased since last May. 

It has been the purpose of this article to acquaint the mem- 
bers of the bar with this new area of practice. No attempt has 
been made to evaluate the effect of the Code. It is hoped that 
those numbers of the bar who have long been critical of 
military justice will reconsider their position in light of the 
effects of this recent Congressional enactment and by the 
steps taken by the Armed Forces to comply with the spirit as 
well as the letter of the law. 





LEGISLATIVE NEWS 


THE DISTRICT COURT BILL 

This bill, Senate 247, prepared by the District Court Survey 
Committee after a year or more of investigation throughout the 
Commonwealth was printed in full, with an explanatory introduction 
in the “Quarterly” for December 1952 (Vol. 37, No. 4). It is now 
pending before the Judiciary Committee of the legislature. It was 
unanimously approved by a Special Committee of the Massachusetts 
Bar Association consisting of lawyers active in the District Courts 
and by the Executive Committee as explained in the December 
“Quarterly” on page 2. While it has wide-spread support of many 
practitioners as well as various county bar associations, there is also 
opposition. If you are in favor of the bill, inform members of the 
legislature of your support. 


SUB-DIVISION CONTROL OF PLANNING BOARDS 


The Special Commission on Planning Boards and other matters 
filed its report and included the bill on sub-division control drafted 
after exceptionally careful study by the Committee of the Massachu- 
setts Conveyancers, described in the “Quarterly” for April 1952 
on p. 23 and later by Mr. Frederic J. Muldoon, chairman of the 
committee in the “Quarterly” for July 1952, pp. 45-47. 

If you want the law and practice on the subject to be clearer and 
fairer to landowners who are your clients, notify legislators of your 
support of the bill. 

In this connection, the following sentences from a chapter entitled 
“Land in Chains” in “The Passing of Parliament” by G. W. Keeton 
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(1952) illustrates parallel English problems. He says the acts dele- 
gating power “leave little more to the owner of land than the empty 
shell of bare title” (see p. 142). And, on page 24, “We have, in fact, 
reached the threshold of tyranny. I may, for example, regard an 
order of the Minister of Town and Country Planning as contrary to 
the principles of natural justice, as made in violation of every princi- 
ple of the common law, and as destructive of my livelihood, but 
there is nothing I can do about it in the ordinary courts. My pro- 
tests will be considered by administrative authority throughout, in 
accordance with the administrative practice.” 


STAMPS ON DEEDS 


The Committee on Taxation has reported a bill—House 1262—to 
strike out the words “or value” in the second paragraph of Section 1 
of Chapter 64D of the General Laws added by Chapter 71D of 
the Acts of 1951. You certainly want this bill passed. Inform 
legislators. (Compare “Quarterly” for April 1952, pp. 18-19 where 
the matter is discussed. ) 


INHERITANCE TAX LIEN LIMITATION 


Senator Conte’s bill for a 20 year limitation on these liens (S. 
276) to make land titles more marketable was reported by the 
Committee on Legal Affairs and is now before the Committee on 
Taxation. The public interest in marketable titles seems to out- 
weigh the need of liens for more than 20 years. If you agree, sup- 
port the bill. 

F.W.G. 





CHAPTER 169 AN ACT RELATIVE TO DEFENCES IN 
ACTIONS FOR FALSE ARREST OR IMPRISONMENT 


Chapter 231 of the General Laws is hereby amended by in- 
serting after section 94 the following section :—Section 94A. 
If a person authorized to make an arrest shall have probable 
cause to believe that misdemeanor for which he may make an 
arrest is being committed in his presence, such probable cause 
shall be a defence in an action brought against him for false 
arrest or imprisonment. 

Approved March 12, 1958. 


NOTE 


For the history and reasons for this act see 28th Report of the Judicial 
Council, 22-25, 37 Mass. Law Quart., No. 4, Dec. 1952. 
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BOOK REVIEW 


MURDER, INC. by Sid Feder and Burton B. Turkus, Permabooks, 

Garden City, N. Y. 1952—Fifty cents. 

The format and inexpensive binding of this book now issued for 
popular reading should not fool the reader. It is the story of 
nationally organized crime, and how it festered and grew—written, 
with the assistance of an able ghost writer—by the lawyer who 
prosecuted the enforcement agency upon which the national organi- 
zation was built. Understanding this problem is important to us as 
lawyers. 

I was puzzled by the book’s reference to Chauncey, Massachusetts, 
until, on inquiry, I learned it is the old description of Lyman 
School for Boys at Westboro. 

There is no statute of limitations on murder in this Common- 
wealth. We had the counterpart of Murder, Inc. There were thir- 
teen unsolved assassinations in this State. They were not spotted 
even in the lurid press, and sometimes they were listed as suicides. 
Here is a pattern which makes sense. The hoodlum of the 1930’s 
was not a product of prohibition. But let Mr. Turkus tell it. 

Here and there a prosecutor considered himself a hero for snip- 
ping a local malignancy—similar to applying an electric needle 
to a wart. But the wart was only a symptom of a metastices which 
was slowly setting in. 

Just as do New York, Chicago, and Los Angeles, Massachusetts 
has monetary empires built on assassination. One Attorney General 
grasped one symptom of the problem, but broke himself on the false 
hypothesis that the symptom was the complete diagnosis. The local 
strong arm kings have usually hidden from Massachusetts—and 
work today, perhaps from an island in the Caribbean—but their 
money-making organizations remain. 

Once the entire canvas is seen, like a jigsaw puzzle, the pieces in 
one corner make more sense, and the green becomes leaves in a tree 
or water in a lake. Mr. Turkus gives a glimpse of the entire canvas. 
The book is more than interesting, and should be read by every 
lawyer. We will see here, far better than the drama of the Kefauver 
Committee hearings, how and why national crime works. 

Without the entire canvas, we may not realize that the murder 
which is punished is the crime of passion, or of the paramour. Cold- 
blooded assassination is a greater felony (and of these the book tells 
us) and has, more often than not, gone unsolved, and unpunished. 

The book depicts the problem of counsel for the government when 
the defense has the resource of organized crime. The book is worth 
its investment at the corner drugstore. There is a suggestion on the 
murder of Beano Breen, if you seek local color. But the local details 
still remain for the lawyers of Massachusetts, and its citizens, if 
we wish to preserve the essence of democracy, that all men are 
equal before the law. 

G. K. B. 
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FRENCH BIBLIOGRAPHICAL DIGEST OF LAW 
BOOKS AND PERIODICALS 


In view of the constantly increasing international rela- 
tions, not only of governments, but of individuals and others, 
the following annoucement should interest the bar. It may 
also be helpful both to judges and counsel in cases involving 
“judicial notice” of French law under G.L. Chapter 233 
Section 76. 

The Editor has received from the Cultural Division of the 
French Embassy a copy of this Digest (a pamphlet of 98 
pages) with the request that we announce to readers that the 
Bibliography “will be sent free of charge upon request to the 


Cultural Division of the French Embassy, 972 Fifth Avenue, 
New York 21.” 


The Bibliography, prepared by Prof. René David, Professor 
of Comparative Law at the University of Paris, is “devoted to 
law and lists French periodicals and books which are com- 
monly consulted in France by members of the profession. 
A general commentary, in English of 34 pages precedes the 
bibliography, describing the publications and explaining the 
usefulness from the point of view of an American lawyer. 

F.W.G. 





MASSACHUSETTS BAR ASSOCIATION 


TREASURER’S REPORT FOR 1952 


January 1, 1952 
Worcester County Trust Co.—checking account .... $1,332.15 





Worcester County Institution for Savings ............ 4,000.00 
Worcester Mechanics Savings Bank ...........sssssssee 4,000.00 
George R. Nutter Fund, 2 Series “G” U. S. Savings 
| ee is .- 1,500.00 
Law Society Scholarship Fund, 
Principal ($4,512.40 invested)  ............sscsscsseceseees 4,635.00 
ME eitecsistias scicidacnisinaahiaabcoriaseiian sachin -niockspigdeahaspidicdeapedied 124.34 $15,591.49 





MEMBERSHIP RECEIPTS 
1952 Junior Current Dues .................... cial $698.00 
1952 Senior Current Dues ................ 14,992.50 
1952 New Members Junior Dues .. 7 546.00 
1952 New Members Senior Dues ..............:.ccssseeeceeees 530.00 
DOR TOW TSE GUM PEACE FORTE osc cccsscsccescsrccnncessecsisoiers 217.00 
IN? SII. Sicceendescceiicsaesalacansipiusipaesiininaceptivetisnacadliccssebs 206.00 $17,190.00 
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MISCELLANEOUS RECEIPTS 


Worcester County Institution for Savings — divi- 

dends $120.00 
Worcester Mechanics Savings Bank — dividends .. 156.76 
1. 1, GRGIOS “UE BOGINEN, TCOE ORE cnsccecissecscssccseveseeces 37.50 
Income on Law Society Scholarship Fund 171.71 
Contributions for Law Society Scholarship Fund .... 278.24 
Sale of Massachusetts Law Quarterly 46.86 
Massachusetts Law Quarterly advertising 980.00 
Suspense—Lummus Dinner 1,604.02 
Suspense—Withholding Tax 169.75 3,564.84 


TOTAL RECEIPTS $36,346.33 





Central Office Expense $6,156.63 
President’s Expense 517.53 
Secretary’s Expense 500.00 
Treasurer’s Expense 125.00 
Massachusetts Law Quarterly 5,647.43 
Mid-Winter Meeting, New Expense 502.31 
Law Institute, New Expense 1,540.39 
Executive Committee Expense 675.48 
General Expense 594.07 
Grinnell Dinner 2,248.20 
Good Citizenship Committee 698.85 
“4 Judges Bill’ Committee 330.17 $19,536.06 





Balance on hand December 31, 1952 ................ $16,810.27 
Distribution of Balance on Hand: 
Worcester County Trust Company—checking 

account $2,100.98 
Worcester Conuty Institution for Savings .... 4,000.00 
Worcester Mechanics Savings Bank 4,000.00 
George R. Nutter Fund, 2 Series “G” U. S. 

SEES ERS Eee Seen 1,500.00 
Law Society Scholarship Fund 

Principal ($4,512.40 invested) 

Income 296.05 


$16,810.27 


We have examined the books and accounts of the Treasurer for the 
vear 1952 and certify that they are correct. 
EDMUND M. MURRAY 
HARRY D. LINSCOTT 
Auditing Committee. 


THE HISTORIC SITE OF THE NEW HEADQUARTERS 


The new quarters are on the site of the house occupied by Sir Henry 
Vane, governor of the Bay Colony, 1636-7 and by Rev. John Cotton, 
the minister of the First Church for many years in the early colony, as 
indicated by a bronze bas-relief placed on the wall by the city of 
Boston at the Tercentenary Anniversary in 1930. 
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This new law may reduce 
secs. jour taxes 


A bill now before Congress would permit self-employed 
persons (such as the members of your Association) to 
deduct contributions to a restricted retirement fund as an 
expense on Federal income tax returns. 

In addition, the income accumulated on the fund would 
be tax free. Only when your contributions, together with 
income, were returned to you would they be taxable. 

The bill provides that a restricted retirement fund be 
operated by a banking institution. It is not yet certain that 
the bill will be enacted, but if it is, Old Colony Trust Com- 
pany is prepared to set up such a restricted retirement fund. 

As New England’s largest corporate fiduciary, with wide 
experience in retirement funds, Old Colony can assure you 
and your association of experienced investment super- 
vision and efficient and economical service. 

Your inquiry is invited and should be addressed to our 
Pension Trust Section. 


OLD COLONY 


TRUST COMPANY 


ONE FEDERAL STREET, BOSTON 

















T. Jerrerson Coo.ipce, Chairman, Trust Committee 
Avcustin H. Parker, Jr., President 
Artuur L. Cosurn, Jr., Chairman, Trust Investment Committee 











Allied with Tue First Nationat Bank of Boston 
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MASSACHUSETTS 
PRACTICE SERIES 


Civil Practice 
By GABRIEL V. MOTTLA 


The specific rules of law governing practice and procedure in all Mass. 
Courts. 


Procedural Forms Annotated 
By ROBERT M. RODMAN 


Declarations —- Answers — Petitions —- Demurrers — Interrogatories 
with valuable comments and notes on practice. 


Marriage, Divorce and Family Law 
By JOHN F. LOMBARD 


Text, practice and forms based on exhaustive research and analysis. 
Treats all phases of Domestic Relations and Family Law. 


Court Rules Annotated 
By JOSEPH G. CRANE 


The only collection of all the rules of all courts with comments, notes, 
history, cross references, and annotations. 


Methods of Practice 
By RICHARD B. DELLHEIM 


A practical lawyers’ text and guide with valuable check lists on 30 
essential legal problems. 


Income Taxes 
By BARRETT & BAILEY 


Text, Cases, Forms, Rules and Statutes. 782 pages with 1952 pocket 
part. Foreword by Hon. Henry F. Long. 


Practice with F 
Equity Pleading and Practice wi by LEO A. REED 


Text, Forms and practice by a recognized authority. The only modern 
treatment of a difficult subject. 


PUBLISHED AND SOLD BY 


BOSTON LAW BOOK CO. 


8 Pemberton Square LAfayette 3-6882 





E. L. GRIMES PRINTING CO., BOSTON, MASS. 
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